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PREFACE 



No apology is needed, to the profession, for presenting 
them with a second edition of this Digest. The first edition 
made its appearance just before the commencement of the 
late dvil war, when the demand for legal publications was 
very limited. Ivier arma silent leges. At the close of hos- 
tilities, so much of the first edition as remained on hand 
was destroyed by the great conflagration in Eichmond city, 
to wit, in April, 1865. Since that time the greater part of 
the criminal statutes have been amended and re-enacted, 
new statutes passed, and several volumes of decisions of the 
Supreme Court of Appeals have been published. 

Other changes have been made necessary by the new 
State Constitution, prefixed to the work. 

While this edition was passing through the press, and just 
after the last chapter had been printed, the Acts of 1870- 
1871 were published, making further changes in the crimi- 
nal law, particularly in the chapters on ** Trial and its Inci- 
dents," and the "Penitentiary;" and a law has been 
enacted enlarging the jurisdiction of Justices of the Peace. 
These may be found in the Addenda, at the end of the 
work. 

The subjects in this, as in the first edition, were alpha- 
betically arranged, but through inadvertence of the printers, 
this arrangement has been partially altered. The alteration 
was not detected in time to have it corrected. 

Some valuable formfi for clerks of courts in swearing and 
charging juries may be found incorporated with the notes, 
in iheir appropriate places. 

JAMES M. MATTHEWS. 

Tappahakkoce, June 15, 1871. 
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PEEAMBLE, 



BILL OF RIGHTS AND DIVISION OF POWERa 



PREAMBLE. 

Whekbas, the delegates and repreBentatives of the good 
people of Virginia in Convention assembled^ on the 29th 
day of June, in the year of our Lord one thousand seven 
hundred and seventy-six, reciting and declariug, that whereas 
Oeorge the Third, King of Great Britain and Ireland and 
Elector of Hanover, before that time entrusted with the ex- 
ercise of the kingly office in the Government of Virginia, 
had endeavored to pervert the same into a detestable and 
insupportable tyranny, by putting his negative on laws the 
most wholesome and necessary for the public good ; by de- 
nying^is governors permission to pass laws, of immediate 
and pressing importance, unless suspended in their operation 
for his assent, and when so suspended, neglecting to attend 
to them for many years ; by refusing to pass certain other 
laws, unless the persons to be benefitted by them would 
relinquish the inestimable right of representation in the Legis- 
lature ; by dissolving legislative assemblies repeatedly and 
continually, for opposing with manly firmness, his invasions 
of the rights of the people ; when dissolved, by refusing to 
caD others for a long space of time, thereby leaving the po- 
litical system without any legislative head ; by endeavoring 
to prevent the population of our country, and for that pur- 

(13) 



14 CONSTITUTION OF VIRGINIA. 

pose obstracting the laws for naturalization of foreigners ; 
by keeping among us, in time of peace, standing armies and 
ships of war ; by affecting to render the military independent 
of and superior to the civil power ; by combining with 
others to subject us to a foreign jurisdiction^ giving bis assent 
to their pretended acts of le^lation, for quartering large 
bodies of armed troops among us, for cutting off our trade 
with all parts of the world, for imposing taxes on us without 
our consent, for depriving us of the benefit of tbe trial by 
jury, for transporting us beyond the seas for trial for pre- 
tended offences, for suspending our own legislators, and de- 
claring themselves invested with power to legislate for us in 
all cases whatsoever ; by plundering our seas, ravaging our 
coasts, burning our towns, and destroying the lives of our 
people ; by inciting insurrection of our fellow-subjects with 
the allurements of forfeiture and confiscation ; by prompting 
our negroes to rise in arms among us — ^those very negroes 
whom, by an inhuman use of his negative, he had refused 
us permission to exclude by law ; by endeavoring to bring on 
the inhabitants of our frontiers the merciless Indian sav- 
ages, whose known rule of warfare is an undistinguished 
destruction of all ages, sexes and conditions of existence ; 
by transporting hither a large army of foreign mercenaries 
to complete the work of death, desolation and tyranny, then 
already begun, with circumstances of cruelty and perfidy 
unworthy the head of a civilized nation ; by answering our 
repeated petitions for redress with a repetition of injuries ; 
and finally, by abandoning the helm of government and de- 
claring us out of bis allegiance and protection ; by which 
several acts of misrule the government of this country, as 
before exercised under the Crown of Great Britain, was to- 
tally dissolved — did, therefore, having maturely considered 
the premises, and viewing with great concern the deplorable 
condition to which this once happy country would be reduced 
unless some regular, adequate /node of civil policy should 
be speedily adopted, and in compliance with the recommen- 
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'dation of the General Congress, ordain and declare a form 
of Government of Virginia. 

And whereas, a Convention held on the first Monday in 
October, in the year one thousand eight hundred and twen- 
ty-nine, did propose to the people of this Commonwealth an 
.amended Cvmstitution, or form of government, which was 
ratified by them : 

And whereas, the General Assembly of Virginia, by an 
M!t passed on the fourth of March, in the year one thousand 
eight hundred and fifty, 'did provide for the election, by the 
people, of delegates to meet in general Convention, to con- 
sider, discuss and propose a new Constitution, or alterations 
and amendments to the existing Constitation of this 
Commonwealth ; and by an act passed on the thirteenth 
of March, in the year one thousand eight hundred and fifty- 
one, did ftirther provide for submitting the same to the people 
for ratification or rejection ; and. the same having been sub- 
mitted accordingly, was ratified by them : 

And whereas, the General Assembly of Virginia, by an 
set passed on the twenty-first day of December, in the year 
one thousand eight hundred and sixty-three, did provide for 
tthe election, by the people, of delegates to meet in general 
•Convention to consider, -discuss and adopt alterations and 
Amendments to the existing Constitution of this Common- 
wealth, the delegates so assembled, did, therefore, having 
maturely considered the premises, adopt a revised and 
amended Constitution as the form of government of Vir- 
ginia: 

And whereas, the Congress of the United States did, by 
an act passed on the second day of March, in the year one 
thousand eight hundred and sixty-seven, and entitied, <' An 
act to provide for the more efficient government of the rel^el 
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States/' and by acts supplemeDtary thereto, passed on the 
twenty-third day of March, and the nineteenth day of Jnly^ 
in the year one thousand eight hundred and sixty-seven, 
provide for the election, by the people of Virpnia, qualified 
to vote under the provisions of said acts, of delegates to 
meet in Convention to frame a Constitution, or form of gov- 
ernment for Virginia, in conformity with said acts ; and by 
the same acts did further provide for the submitting of such 
Constitution to the qualified voters for ratification or rejection : 

We, therefore, the delegates of the good people of Vir- 
ginia, elected, and in Convention assembled, in pursuance 
of said acts, invoking the favor and guidance of Almighty 
God, do propose to the people the following Constitution 
and form of government for this Conmionwealth : 

ARTICLE I. 

BILL OF RIGHTS. 

A Declaration of Rights, made by the Represeniaiives of the 
good people of Virginia^ assembled m full and free Canven-^ 
tiany which rights do pertain to them and their posteriig^ as the 
basis andfoundaHon of Crovemmeni. 

1. I'hat all men are by nature equally free and independ-- 
ent, and have certain inherent rights, of which, when they 
enter into a state of society, they cannot, by any compact,, 
deprive or divest their posterity ; namely, the enjoyment of 
life and liberty, with the means of acquiring and possessing 
property, and pursuing and obtaining happiness and safety. 

2. That this State shall ever remain a member of the 
United States of America, and that the people thereof are 
part of the American nation, and that all attempts, from 
whatever source or upon whatever pretext, to dissolve said 
Union or to sever said nation, are unauthorized, and ought 
to be resisted with the whole power of the State. 
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8. That the ConBtitution of the United States, and the 
laws of Congress passed in pursuance thereof, constitute the 
supreme law of the J^nd, to which paramount allegiance and 
obedience are due from every citizen, anything in the Con- 
stitution, ordinances or laws of any State to the contrary 
notwithstanding. 

4. That all power is vested in, and consequently derived 
from, the people ; that magistrates are their trustees and 
servants, and at all times amenable to them. 

5. That government is, or ought to be, instituted for the 
common benefit, protection and security of the people, nation 
or community ; of all the various modes and forms of gov- 
ernment, that is best which is capable of produciog the 
greatest degree of happiness and safety, and is most effectually 
secured against the danger of maladministration ; and that 
when any government shall be found inadequate or contrary 
to the purposes, a majority of the community hath an indu- 
bitable, inalienable and indefeasible right to reform, alter or 
abolish it, in such manner as shall be judged most conducive 
to the public weal. 

6. That no man, or set of men, are entitled to exclusive 
or separate emoluments or privileges from the community 
but in consideration of public services ; which, not being 
descendible, neither ought the offices of magistrates, legis- 
lator or judge to be hereditary. 

7. That the legislative, executive and judicial powers 
should be separate and distinct; and that the members 
thereof may be restrained from oppression, by feeling 
and participatiog the burthens of the people, they should, 
at fixed periods, be reduced to a private station, return into 
that body from which they were originally taken, and the 
vacancies be supplied by frequent, certain and regular elec- 
tions, in which all or any part of the former members to be 
<again eligible or ineligible, as the laws shall direct. 

8. That all elections ought to be free, and that all men, 
having sufficient evidence of permanent common interest 
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'withy and attachmeDt to, the oommanity, have the right or 
suffrage, and cannot be taxed or deprived of their property 
for public usePy y^ ithont their own consent, or that of their 
representatives so elected, nor bound by any law to which 
they have not in like manner assented, for the public good. 

9. That all power of suspending laws, or the execution of 
laws by any authority, without consent of the representa- 
tives of the people, is injurious to their rights, and ought 
not to be exercised. 

10. That, in all capital or crimhial prosecutions, a mait 
hath a right to demand the cause and nature of his accusa- 
tions, to be confronted with the accusers and witnesses, to 
call for evidence in his favor, and to a speedy trial by an 
impartial jury of his vicinage, without whose unanimous 
consent he cannot be found guilty ; nor can he be compelled 
to give evidence against himself ; that no man be deprived 
of his liberty, except by the law of the land or the judg- 
ment of his peers. 

11. That excessive bail ought not to be required, nor ex- 
cessive fines imposed, nor cruel and unusual punishment 
inflicted, j 

12. That general warrants, whereby an officer or mes- 
linger may be conmianded to search suspected places without 
evidence of a fact committed, or to seize any person or per- 
sons not named, or whose offence is not particularly de- 
scribed and supported by evidence, are grievous and op- 
pressive, and ought not to be granted. 

13. That in controversies respecting property, and in suits 
between man and nian, the trial by jury is preferable to any 
other, and ought to be held sacred. 

14. That the freedom of the press is one of the greatest 
bulwarks of liberty, and can 'never be restrained but by 
despotic governments, and any citizen may speak, write and 
publish his sentiments on all subjects, being responsible for 
the abuse of that liberty. 

15. That a well-regulated militia, composed of the body 
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of the people, tiftined to armsy is the proper, nataral and 
safe defence of a free State ; that standing armies, in time 
of peace, should he avoided as dangerous to liberty, and 
that in all cases the military should be under strict subordi- 
nation to, and governed by, the civil power. 

16. That the people have a right to uniform government ; 
and, therefore, that no government separate from, or inde- 
pendent of, the Government of 'Virginia, ought to be erected 
or established within the limits thereof. 

17. That no free government, or the blessings of liberty, 
can be preserved to any people but by a firm adherence to 
justice, moderation temperance and virtue, and by a frequent 
recurrence to fundamental principles. 

18. That religion, or the duty which we owe to our 
Creator, and the manner of discharging it, can be directed 
only by reason and conviction, not by force or .violence ; and, 
therefore, all men are equally entitled to the free exercise of 
religion according to the dictates of conscience ; and that it 
is the mutual duty of all to practice Christian forbearance, 
love and charity towards each other. 

19. That neither slavery nor involuntary servitude, except 
as lawful imprisonment may constitute such, shall exist 
within this State. 

20. ** That all citizens of the State are hereby declared to 
possess equal civil and political rights and public privileges." 

21. The rights enumerated in this Bill of Rights shall not 
be construed to limit other rights of the people not therein 
expressed. 

The declaration of the political rights and privileges of 
the inhabitants of this State is hereby declared to be a part 
of the Constitution of this Commonwealth, and shall not 
be violated on any pretence whatever. 
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ARTICLE n. 

DIVISION OF POWERS. 

' The Legislative, Executive and Judiciary DepartmentB 
shall be separate and distiucty so that neither exercise the 
powers properly belonging to either of the others ; nor shall 
any person exercise the power of more than one of them at 
the same time, except as hereinafter provided. 

ARTICLE m. 

ELECTIVE FRANCHISE AND QUALIFICATIOKS FOR OFFICB. ; 

Section 1. Every male citizen of the United States, twen- 
ty-one years old, who shall have been a resident of this State 
twelve months, and of the county, city or town in which he 
shall offer to vote three months next preceding any election, 
shall be entitled to vote upon all questions submitted to the 
people at such election : Provided, That no officer, soldier, 
seaman or marine of the United States army or navy shall 
be considered a resident of this State by reason of being 
stationed therein : And provided also. That the following 
persons shall be excluded from voting : 

1st. Idiots and lunatics. 

2d. Persons convicted of bribery in any election, embez- 
zlement of public funds, treason or felony. 

3d. No person who, while a citizen of this State, has, 
since the adoption of this Constitution, fought a duel with 
a deadly weapon, sent or accepted a challenge to fight a duel 
with a deadly weapon, either within or beyond the boundaries 
of this State, or knowingly conveyed a challenge, or aided or 
assisted in any manner in fighting a duel, shall be allowed 
to vote or hold any office of honor, profit or trust, under 
this Constitution. ^ 

Sec. 2. All elections shall be by ballot, and all persons 
entitled to vote shall be eligible to any office within the gift 
of the people, except as restricted in this Constitution. 
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Sko. 8. All persons entitled to vote and hold office, and 
none others shall be eligible to sit as jurors. 

Seo. 4. The General Assembly shall, at its first session 
under this Constitution , enact a general registration law ; 
' and every person offering or applying to register shall take 
and subscribe, before the officer charged with making a reg- 
istration of voters, the following oath : 

**I , do solemnly swear (or affirm) that I am not 

disqualified firom exercising the right of suffrage by the 
Constitution framed by the Convention which assembled in 
the city of Richmond on the third day of December, 1867, 
and that I will support and defend the same to the best of 
my ability." 

Sec 5. No voter, during the time of holding any election 
at^hich he is entitled to vote, shall be compelled to perform 
"military service, except in time of war or public danger, to 
work upon public roads, or to attend any court as suitor, 
juror or witness ; and no voter shall be subject to arrest, 
under any civil process during bis attendance at elections, 
or in going to or returning from tbem. 

OATH OF CFFIGB, 

Sbg. 6. All persons, before entering upon the discharge 
of any function as officers of this State, must take and sub- 
scribe the following oath or affirmation : 

" I , do solemnly swear (or affirm) that I will sup- 
port and maintain the Constitution and laws of the United 
States, and the Constitution and laws of the State of 
Virginia ; that I recognize and accept the civil and political 
equality of all men before the law, and that I will faithfully 

perform the duty of to the best of my ability. So 

help me God." 
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ARTICLE IV. 

« 

EXECXmVB DEPABTMEKT. 
OOVXRlfOR. 

SBcnoN 1. The chief executive power cf this Common- 
wealth shall be vested in a Governor. He shall hold office 
for a term of four years^ to commence on the first day of 
January next succeeding his election, and be ineligible to 
the same office for the term next succeeding that for which 
he was elected, and to any other office during his term c{ 
service. 

Sbc. 2. The Governor shall be elected by the voters at the 
times and places of choosing members of the General As* 
sembly. Returns of elections shall be transmitted, under 
seal, by the proper officers, to the Secretary of the Common- 
wealth, who shall deliver them to the Speaker of the House 
of Delegates, on the first day of the next session of the 
General Assembly. The Speaker of the House of Dele* 
gates shaU, within one week thereafter, in presence of a 
majority of the Senate and House of Delegates, open the 
said returns, and the votes shall then be counted. Tke- 
person having the highest number of votes shall be declared 
elected ; but if two or more shall have the highest and equal 
number of votes, one of them shall be chosen Governor by 
the joint vote of the two Houses of the General Assembly. 
Contested elections for Governor shall be decided by a hKe 
vote, and the mode of proceeding in such cases shall be 
prescribed by law. 

Sec. 8. No person, except a citizen of the United States, 
shall be eligible to the office of Governor ; and if such per- 
son be of foreign birth, he must have been a citizen of the 
United States for ten years next preceding his election ; nor 
shall any person be eligilje to that office unless he shall have 
attained the age of thirty years, and have been a resident of 
this State for three years next preceding his election. 
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8bc. 4. The Oovemor shall reside at the seat of govem- 
ment ; shall receive five tboosand dollars for each year of 
his service^ and while in office shall receive no other emolu- 
ment from this or any other government. 

Sec. 5. He shall take care that the laws be faithfully exe-^ 
cuted ; communicate to the General Assembly, at every ses- 
sion , the condition of the Commonwealth ; recommend to 
their consideration such measures as he may deem expedient, 
and convene the GFcneral Assembly, on application of two- 
thirds of the members of both Houses thereof, or when, in 
in his opinion, the interest of the Commonwealth may re- 
quire it. He shall be Commander-in-Chief of the land and 
naval forces of the State ; have power to embody the militia 
to repel invasion, suppress insurrection and enforce the exe- 
cution of the laws ; conduct, either in person or in such 
other manner as shall be prescribed by law, all intercourse 
with other and foreign States ; and, during the recess of the 
General Assembly, to fill pro tempore all vacancies in those 
offices for which the Constitution and laws make no provis- 
ion ; but his appointments to such vacancies shall be by com- 
missions, to expire at the end of thirty days after the com- 
mencement of the next session of the General Assembly. He 
shall have power to remit fines and penalties in such cases and 
under such rules and regulations as may be prescribed by law, 
and, except when the prosecution has been carried on by the 
House of Delegates, to grant reprieves and pardons after 
conviction ; to remove political disabilities consequent upon 
conviction for offiBuces committed prior or subsequent to the 
adoption of this Constitution, and to commute capital pun. 
ishment ; but he shall communicate to the General Assem- 
bly, at each session, the particulars of every case of fine or 
penalty remitted, of reprieve or pardon granted, and of 
punishment commuted, with his reasons for remitting, grant- 
ing or commuting the same. 

Sbo. 6. He may require information in writing from the 
officers in the Executive Department upon any subject rela- 
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ting to the daties of their r6q)ective offices ; and may also 
require the opinion , in writing, of the Attorney-General 
upon any question of law connected with his official duties. 

Sbc. 7. Commissions and grants shall run in the name of 
the Commonwealth of Yirgiuia, and be attested by the Gov- 
emor, with the seal of the Commonwealth annexed. 

Sec. 8. Every bill which shall have passed the Senate and 
House of Delegates, and every resolution requiring the 
assent of both branches of the General Assembly, shall, 
before it becomes a law, be presented to the Governor ; if 
he approve, he shall sign it ; but if not, he shall return it, 
with his objections, to the Hoase in which it shall have ori- 
ginated, who shall enter the objections at large on their 
Journal, and proceed to reconsider it If, after such con- 
sideration, two-thirds of the members preseot shall agree to 
pass the bill or joint resolution, it shall be sent, together 
with the objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two-thirds of 
all the members present it shall become a law, notwithstand- 
ing the objections of the Governor. But in all such cases 
the votes of both Houses shall be determined by ayes and 
noes, and the names of the members voting for and against 
the bill or joint resolution, shall be entered on the Journal 
of each House respectively. If any bill or resolution shall 
not be returned by the Gtovernor within five days (Sundays 
excepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless 
the Legislature shall, by their adjournment, prevent its 
return, in which case it shall not be a law, 

LIEUTENANT-GOVBRNOR. 

Sbg. 9. A Lieutenant-Governor shall be elected at the 
same time and for the same term as the Governor, and 
his qualification and the manner of his election, in all 
respects, shall be the same. 
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Sbc. 10. In case of the removal of the Governor from 
office, or of his death, failure to qualify, resignation, remo* 
val from the State, or inability to discharge tbe powers and 
duties of the office, the said office, with its compensation, 
shall devolve upon the Lieutenant-Governor ; and the Gen- 
eral Assembly shall provide by law for the discharge of the 
Executive functions in other necessary cases. 

Sec. 11. The Lieutenant-Governor shall be President of 
the Senate, but shall have no vote except in case of an equal 
division ; and while acting as such, shall receive a compen- 
sation equal to that allowed to the Speaker of the House of 
Delegates. 

8ECBBIART OF THE COMMONWEALTH, TREASURER AND AUDITOR* 

Sec. 12. a Secretary of the Commonwealth, Treasurer 
and Auditor of Public Accounts, shall be elected by the 
joint vote of the two Houses of the General Assembly, and 
continue in office for the term of twQ years, unless sooner 
relieved. The salary of each shall be determined by law. 

Sec. 18. The Secretary shall keep a record of the official 
acts of the* Governor, which shall be signed by the Gtovemor 
and attested by the Secretary ; and when required, he shall 
lay tbe same, and any papers, minutes and vouchers pertain- 
ing to his office, before either House of the General Assem- 
bly ; and shall perform such other duties as may be pre- 
scribed by law. All fees received by the Secretary shall be 
paid into the treasury. 

Sec. 18. The powers and duties of the Treasurer and 
Auditor shall be such as now are, or may be, hereafter pre- 
scribed by law. 

Sec. 15. There may be established in the office of the 
Secretary of State, a Bureau of Statistics and a Bureau of 
Agricultural Chemistry and Geology, under such regulations 
as may be prescribed by law. 

Sec. 16. The General Assembly shall have power to estab- • 
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Ush a Barean of Agricnltnre and Immigration^ under such 
regulations as may be prescribed. 

BOARD OF PUBLIC WORKS. 

Sbc. 17. There shall be a Board of Public Works, to 
<50nsi8t of the Governor, Auditor and Treasurer of the Com- 
monwealth, under such regulations as may be prescribed by 
ilaw. 

AETICLE V. 

LEGISLATIVE DEPARTMENT. 

Section 1. The legislative power of this Commonwealth 
shall be vested in a General Assembly, which shall consist 
of a Senate and Ilouse of Delegates. 

Sbo. 2. The House of Delegates shall be elected biennially 
by the voters of the several cities and counties on the 
Tuesday succeeding the first Monday in November, and shall 
be distributed and apportioned as follows : 



District No. 1. Acoomac BhaU have two delegates. 

2. Albemarle shall have three delegates. 
8. Amelia shall have one delegate. 

4. Alexandria shaU have two delegates. 

5. Amherst shall have two delegates. 

6. Appomattox shall have one delegate. 

7. AU^ghany and Craig shall have one delegate. 

8. Augusta shall have three delegates. 

9. Bath and Highland shall have one delegate. 

10. Bedford shall have three delegates. 

11. Bland shaU have one delegate. 

12. Botetourt shall have one delegate. 
18. Brunswick shaU have one delegate, 
li. Buckingham shall have two delegates. 

<< ** 15. Buchanan and Wise shall have one delegate. 

*^ << 16. CampbeU shall have three delegates. 

<^ ** 17. Caroline shaU have two delegates. 

*^ '^ 18. CarroU shall have one delegate. 

'^ ** 19. Charles City shaU have one delegate. 

« « 20. Charlotte shall have two delegates. 
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^' ** 21. Chesterfield and Powhatan shall have three delegates. 
22. Cumberland shall haye one delegate. 
28. Cnlpeper shall haye one delegate. 

24. Clarke shall haye one delegate. 

25. Dhxwiddie shall haye one delegate. 
20. Elizabeth City and Warwick shall have two delegates. 

27. Essex shall haye one delegate. 

28. Fanqnier shall haye two delegates. 
« « 29. Fairfax shall haye one delegate. 

*^ 30. Floyd shall haye one delegate. 

81. Franklin shall haye two delegates. 

82. Flnyanna shall haye one delegate. 
88. Frederick shall haye one delegate. 
84. Giles shall haye one delegate. 

'' '' 85. Gk)ochland shall haye one delegate. 
*^ ** 86. Greenesyille shall haye one delegate. 
^' '^ 87. Greene shall haye one delegate. 
'^ '^ 88. Gloucester shall haye one delegate. 
'^ " 89. Grayson shall haye one delegate. 
^' ^* 40. Halifax shall haye three delegates. 
*^ ** 41. Hanoyer shall haye two delegates. 
<< ^^ 42. Henrico andRichmond city shallhaye eight delegates. 
*^ ** 48. Henry shall haye one delegate. 
" << 44. Isle of Wight shall haye one delegate. 
<< '< 45. James City and the city of WiUiamsbnrg shall haye 

one delegate. 

46. King A Queen shall haye one delegate. 

47. King William shall haye one delegate. 

48. King George shall haye one delegate. 

49. Lancaster shall haye one delegate. 

50. Lee shall haye one' delegate. 

51. Louisa shaU haye two delegates. 

52. Lunenburg shall haye one delegate. 
** *' 58. Loudoun shall haye two delegates. 
^' ** 54. Matthews shall haye one delegate. 

55. Madison shall haye one delegate. 

56. Mecklenburg shall haye two delegalea. 
*' *< 57. Middlesex shall haye one delegate. 

68. Montgomery shall haye one delegate. 

59. Nansemond shall haye one delegate. 

60. New Kent shall haye one delegate. 

61. Norfolk county and the city of Portsmoutli shaUhare 
three delegates. 

** 62. Norfolk city shall have two delegatee. 
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'' ** 68. Nelson shall have one delegate. 

*^ "64. Nottoway shall have one delegate. 

" " 65. Northampton shall have one delegate. 

" " 66. Northnmberland shall have one delegate. 

" ** 67. Orange shall have one delegate. 

" " 68. Patrick shall have one delegate. 

<< " 69. Page shall hare one delegate. 

«< « 70. Pittsylyania shall haye four delegates. 

" << 71. Petersbnrg clt J shall have two delegates. 

« « 72. Prince Edward shall have one delegate. 

" *' 73. Prince George shaU have one delegate. 

<< " 74. Prince William shaU have one delegate. 

« <« 70. Pulaski shall have one delegate. 

" " 76. Princess Anne shall have one delegate. 

** " 77. Rappahannock shall have one delegate. 

" " 78. Richmond county shall have one del^ate. 

" *< 79. Rockingham shall have two dele^tes. 

" " 80. Rockbridge shall have two delegates. 

" ** 81. Roanoke shall have one delegate. 

^' " 82. Russell shall have one delegate. 

** " 88. Shenandoah shall have one delegate. 

" " 84. Smyth shall have one delegate. 

" " 85. Southampton shall have one delegate. 

" '^ 86. Scott shall have one delegate. 

" " 87. Surry shall have one delegate. 

" " 88. Stafford shall have one delegate. 

" " 89. Sussex shall have one delegate. 

^* " 90. Spotsylvania shall have one del^ate. 

<< *' 91. Tazewell shall have one delegate. 

« " 92. Washington shall have two delegates. 

« " 98. Warren shall have one delegate. 

" " 94. Westmoreland shall have one delegate. 

" *' 95. Wythe shall have one delegate. 

" ^* 96. York shall have one delegate. 

Sec. 8 The eenators sLall be elected for the term of four 
years, for the election of whom the counties, cities, and 
towns shall be divided into not more than (40) forty districts. 
Each county, city and town of the respective districts, at 
the time of the first election of its delegate or delegates 
under this Constitution, shall vote for one or more senators. 
The senators first elected under this Constitution in districts 
bearing odd numbers, shall vacate their ofiices at the end of 
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two yearsy and those elected in diBtricts bearing even 
numbers at the end of four years ; and vacancies occurring 
by expiration of term shall be filled by the election of sena- 
tors for the full term. 

The following shall constitute the senatorial districts : 

Alexandria^ Fair&x, Loudoun , shall form the first dis-' 
"trict and be entitled to two senators. 

Fauquier, Bappahannock, and Prince William shall form 
the second district and be entitled to one senator. 

Orange, Culpeper and Madison shall form the third dis- 
trict and be entitled to one senator. 

Stafford, Spotsylvania and Louisa shall form the fourth 
district and be entitled to one senator. 

Fluvanna, Goochland and Powhatan shall form the fifth 
•district and be entitled to one senator. 

Albemarle and Greene shall form the sixth district and 
he entitled to one senator. 

Buckingham and Appomattox shall form the seventh dis- 
ttrict and be entitled to one senator. 

Nelson and Amherst shall form the eighth district and be 
entitled to one senator. 

Franklin and Henry shall form the ninth district and be 
entitled to one senator. 

Pittsylvania shall form the tenth district, and be entitled 
to one senator. 

Campbell shall form the eleventh district and be entitled 
to one senator. 

Bedford shall form the twelfth district and be entitled to 
one senator. 

HalifJEo: shall form the thirteenth district and be entitled 
to one senator. 

Oharlotte and Prince Edward shall form the fourteenth 
Strict and be entitled to one senator. 

Mecklenburg shall form the fifteenth district and be enti- 
tled to one senator. 

3 
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King Gkofge, WeBtmorelaod, Richmond, Northumbeiv 
land and Lancaster shall form the sixteenth district and he 
entitled to one senator. 

Caroline, Essex and King William shall form the seven- 
teenth district and be entitled to one senator. 

Gloucester, Middlesex, Matthews and King & Queen shall 
« form the eighteenth district and be entitled to one senator. 
Richmond city and Henrico shall form the nineteenth dis- 
trict and be entitled to three senators. 

Norfolk city and Princess Anno county shall form the- 
twentieth district and be entitled to one senator. 

Norfolk county and the city of Portsmouth shall form the 
twenty-first district and be entitled to one senator. 

Nansemond, Southampton and Isle of Wight shall form 
the twenty-second district and be entitled to one senator. 

Greenesville, Dinwiddie and Sussex shall form the twenty- 
third district and be entitled to one senator. 

Surry, York, Warwick and Elizabeth City shall form the 
twenty-fourth district and be entitled to one senator. 

Brunswick and Lunenburg shall form the twenty-fiftb 
district and be entitled to ore senator. 

Chesterfield and Prince George shall form the twenty- 
sixth district and be entitled to one senator. 

The city of Petersburg shall form the twenty-seventh dis- 
trict and be entitled to one senator. 

Accomac and Northampton shall form the twenty-eighth 
district and be entitled to one senator. 

Hanover, New Kent, Charles City and James Ciy shall 
form the twenty-ninth district and be entitled to one senator. 

Cumberland, Amelia and Nottoway shall form the 
thirtieth district and be entitled to one senator. 

Frederick, Clarke and Shenandoah shall form the thirty- 
first district and be entitled to one senator. 

Page, Warren and Rockingham shall form tlie thirty-^ 
second district and bo entitled to one senator. 
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Highland and Augusta shall form the thirty-third district 
and he entitled to one senator. 

Bockhridge, Bath and Alleghany shall form the thirty- 
fourth district and he entitled to one senator. 

Botetourt) Roanoke, Craig and Giles shall form the thirty- 
fifth district and he entitled to one senator. 

Montgomery, Floyd and Patrick shall form the thirty- 
sixth district and he entitled to one senator. 

Grayson, Carroll and Wythe shall form the thirty-seventh 
district and be entitled to one senator. 

Pulaski, Bland, Tazewell and RusseU shall form the 
thirty-eighth district and be entitled to one senator. 

Lee, Scott, Wise and Buchanan shall form the thirty-ninth 
district and he entitled to one senator. 

Washington and Smyth shall form the fortieth district 
and be entitled to one senator. 

Sue. 4. At the first session of the General Assembly, 
after the enumeration of the inhabitants of the State by the 
United States, a reapportionment of Senators and members 
of the House of Delegates, and every tenth year thereafter 
shall be made. 

QUALIFICATIONS OF SENATORS AND DELEGATES. 

Sec. 5. Any person may be elected Senator who, at the 
time of election is actually a resident within the district, 
and qualified to vote for members of the General Assembly 
according to this Constitution ; and any person may be 
elected a member of the House of Delegates who, at the 
time of election, is actually a resident within the county, 
dty, town, or election district, qualified to vote for mem- 
bers of the General Assembly according to this Constitu- 
tion. The removal of any person elected to either branch 
of the General Assembly from the city, county, town or 
district for which he was elected, shall vacate bis office. 



32 coNSTrrunoN of yirginia. 

POWEBS AND DUTIES OF THE GENERAL AS8EMBLT. 

Sec. 6. The Geoeral Assembly shall meet annually, and 
not oftener, unless convened by the Governor in the manner 
prescribed in tdis Constitution. No session of the G^eral 
Assembly y after the first under this Constitution, shall con- 
tinue longer than ninety days, without the ooncurrence of 
three-fifths of the members elected to each House ; in which 
case the session may be extended for a further period, not- 
exceeding thirty days. Neither House, during the session 
of the General Assembly, shall, without the consent of the 
other, ac^oum for more than three days, nor to any other 
place than that in which the two Houses shall be sitting. 
A majority of the members elected to each House shall ood- 
fltitute a quorum to do business ; but a smaller number may 
a^oum from day to day, and shall have power to compel 
the attendance of absent members, in such manner, and 
under such penalty, as each House niay prescribe. 
^ Sec. 7. The House of Delegates shall choose its own 
Speaker, and in the absence of the Lieutenant-Governor, 
or when he shall exercise the office of Governor, the Senate 
shall choose, from their own body, a President j^o tempore; 
and each house shall appoint its own officers, settle its own 
rules of proceeding, and direct writs of election for supply- 
ing intermediate vacancies; but if vacancies shall occur 
during the recess of the General Assembly, such writs may 
be issued by the Governor, under such regulations as may 
be prescribed by law. Each House shall judge of the elec- 
tion, qualification and returns of it members, may punish 
them for disorderly behavior, and, with the concurrence of 
two-thirds, expel a member. 

H Sbo. 8. The members of the General Assembly shall re- 
ceive for their services a compensation, to be ascertained by 
law, and paid out of the public treasury, but no act increas- 
ing such compensation shall take effect until after the end 
of the term for which the members of the House of Dele- 
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gates voting thereon were elected ; and no Senator or Dele- 
gate^ daring the term for which he shall have heen elected, 
shall he appointed to any civil office of profit under the 
Commonwealth, which has been created, or the emolaments 
of which have heen increased during such term, except 
offices filled by election by the people. 

Sec. 9. Bills and r^ solutions may originate in e.therof 
the two Houses of the General Assembly, to be approved 
or rejected by either, and may be amended by either House, 
with the consent of the other. 

Beg. 10. Each House of the General Assembly shall keep 
a journal of its proceedings which shall be published from 
time to time, and the yeas and nays of the members of 
either House, on any question, shall, at the desire of one- 
fifth of those present, be entered on the journal. No bill 
shall become a law until it. has been read on three different 
dayi of the session in the House in which it originated, 
unless two-thirds of the members in that House shall other- 
wise determine. 

Sec. 11. The members of the General Assembly shall, 
in all cases except treason, felony, or breach of the peace, 
be privileged from arrest during the sessions of their re- 
spective Houses ; and for any speech or debate in either 
House, they shall not be questioned in any other plikce« 
They shall not be subject to arrest, under any civil process, 
during the session of the General Assembly, nor for fifteen 
days next before the convening, and after the termination 
of each session. 

Sec. 12. The whole number of members to which the 
State may at any time be entitled in the House of Repre- 
sentatives of the United States, shall be apportioned, as 
nearly as may be, amongst the several counties, cities and 
towns of the State, according to their population. 

Seo. 18. In the apportionment the State shall be divided 
into dbtricts, corresponding in number with the representa- 
tives to which it may be entitied in the House of Sepresen- 
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tatives of the CongroBS of the United States, which shall 
be formed, respectively, of contigaoos counties, cities and 
towns, be compact, and include, as nearly as may be, an 
equal number of population. 

Sec. 14. The privilege of the writ of habeas corpus shall 
not be suspended, unless when, in cases of invasion or rebel- 
lion, the public safety may require it. The General Assem- 
bly shall not pass any bill of attainder, or any ex post facto 
law, or any law impairing the obligation of contracts, or 
any law, whereby private property shall be taken for public 
uses without just compensation, or any law abridging the 
freedom of speech or of the press. No man shall be com- 
pelled to frequent or support any religious worship, place 
or ministry whatsoever, nor shall any man be enforced, re- 
strained, molested or burthened in his body or goods, or 
otherwise sufier, on account of his religious opinions or be- 
lief, but all men shall be free to profess, and by argument 
to maintain, their opinions in matters of religion, and the 
same shall in nowise affect, diminish or enlarge their civil 
capacities. And the General Assembly shall not prescribe 
any religious test whatever, or confer any peculiar privi- 
leges or advantages on any sect or denomination, or pass 
any law requiring or authorizing any religious society, or 
the people of any district within this Commonwealth, to 
levy on themselves or others any tax for the erection or re- 
pair of any house of public worship, or for the support of 
any church or ministry, but it shall be left free to every 
person to select his religious instructor, and to make for his 
support such private contract as he shall please. 

Sec. 15. No law shall embrace more than one object, 
which shall be expressed in its title; nor shall any law be 
revived or amended with reference to its title, but the act 
revived or the section amended shall be re-enacted and pub- 
Eshed at length. 

Sec. 16. The Governor, Lieutenant-Governor, judges^ 
and all others offending against the State, by maladminia* 
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Oration, corraption, neglect of duty, or other high orime or 
miademeanory shall be impeachable by the House of Dele- 
.gsAeSf and be prosecuted before the Senate, which shall 
have the sole power to tiy impeachment. When sitting for 
that purpose, they shall be on oath or afBirmation, and no 
person shall be couvicted without the concurrence of two- 
thirds of the members present. Judgment, in case of im- 
peachment, shall not extend farther than to removal from 
office, and disqualification to bold or enjoy any office of 
honor, trust or profit under the Commonwealth; but the 
party convicted eJiall, nevertheless, be subject to indictment, 
trial, judgment and punishment according to law. The 
Senate may sit during the recess of the General Assembly 
for the trial of impeachment. 

Sec. 17. The General Assembly shall not grant a charter 
of incorporation to any church or religious denomination, 
1)ut may secure the title to church property to an extent to 
be limited by law. 

Skc. 18. No lottery shall hereafter be authorized by law ; 
and the buying, selling or transferring of tickets or chances 
in any lottery shall be prohibited. 

Sec. 19. No new county shall be formed with an erea of 
less than six hundred square miles ; nor shall the county or 
eounties from which it is formed be reduced below that 
erea ; nor shall any county having a population less than 
•ten thousand, be deprived of more than one-fifth of such 
j>opulation ; nor shall a county, having a larger population, 
he reduced below eight thousand. But any county, the 
length of which is three times its mean breadth, or which 
•exceeds fifty miles in length, may be divided at the discre- 
tion of the General Assembly. In all general elections 
the voters in any county, not entitled to separate represen- 
tation, shall vote in the same election district. 

Sbc. 20. The General Assembly shall confer on the courts 
>the power to grant divorces, change the names of persons, 
4knd direct the sale of estates belonging to infants and other 



86 CONSnTUTION OF VIRGINIA. 

pereons under legal disabilities, bat sball not by special leg- 
islation, grant relief in snch cases, or in any other case ot 
which the conris or other tribunals may have jurisdiction. 

Sbo. 21. The General Assembly shall provide for the an- 
nual registration of births, marriages and deaths. 

Sbo. 22. The manner of conducting and making retums^ 
of elections, of determining contested elections, and of 
filling vacancies in office, in cases not specially provided for 
by this Constitution, shall be prescribed by law; and the 
General Assembly may declare the case in which any office 
shall be deemed vacant, where no provision is made for that 
purpose in this Constitution. 

ARTICLE VL 

JUDICIART DEPARTMENT. 

• Section. 1. There shall be a Supreme Court of Appeals, 
Circuit Courts, and County Courts. The jurisdiction of 
these tribunals, and the judges thereof, except so far as the 
same is conferred by this Constitution, shall be regulated 
by law. 

court of appeals. 

Sec. 2. The Supreme Court of Appeals shall consist of 
five judges, any three of whom may hold a court. It shall 
have appellate jurisdiction only, except in cases of habeas 
corpus, numdamus and prohibition. It shall not have juris- 
diction in civil cases where the matter in controversy, ex- 
clusive of costs, is less in value or amount than five hun- 
dred dollars, except in controversies concerning the title or 
boundaries of land, the probate of a will, the appointment 
or qualification of a personal representative guardian, com- 
mittee or curator ; or concerning a mill, roadway, ferry or* 
landing ; or the right of a corporation or of a county to 
levy tolls or taxes, and except in cases of • habeas corpus^ 
nmndamus and prohibition, or the constitutionality of a law t 
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Provided, That the bbbcxA of a nugority of the judges, 
elected to the court shall be reqnired, in order to declare 
any law null and void by reason of its repugnance to the- 
Federal ConstitutioQ, or to the Constitution of this State. 

Sjsc. 3. Special Courts of Appeals, to consist of not less 
thau three, nor more than five judges, may be formed of 
the judges of the Supreme Court of Appeals and of the- 
Circuit Courts or any of them, to tiy any cases on the docket 
of said court, in respect to which a majority of the judges 
thereof may be so situated as to make it improper for them 
to sit on the hearing of the same and also to try any cases 
on the said docket which cannot be otherwise disposed or 
with convenient dispatch. 

Shc. 4. When a judgment or decree is reversed or af- 
firmed by the Supreme Court of Appeals, the reasons there- 
for shall be stated in writing and preserved with the records 
of the case. 

Sec. 6. The judges shall be chosen by the joint vote of 
the two Houses of the General Assembly, and shall hold 
their office for a term of twelve years ; they shall, when 
chosen, have held a judicial station in the United States^ 
or shall have practiced law in this or some other State for 
five years. 

Sec. 6. The officers of the Supreme Court of Appeals 
shall be appointed by the said court, or by the judges thereof 
in vacation. Their duties, compensation and tenure of of- 
fice shall be prescribed by law. 

Sec. 7. The Supreme Court of Appeals shall hold its 
sessions at two or more places in the State, to be fixed by 
law. 

Sec. 8. At every election of a Governor, an Attorney- 
General shall be elected by the qualified voters of this Com- 
monwealth. He shall be commissioned by the Governor, 
perlorm such duties and receive such compensation as may 
be prescribed ]}y law, and shall be removable in the manner 
prescribed for the removal of judges. , 
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dROUIT OOURTS. 

8bc. 9. The State ehall be divided into sixteen jadicial 
•circuits, as follows : 

1. the counties of Norfolk, Princess Anne, Nansemond, 
Isle of Wight, Southampton, Surry and the city of Norfolk 
shall constitute the first circuit. 

2. The counties of Sussex, Greensville, Brunswick, Prince 
Oeorge, Dinwiddie, Nottoway, Chesterfield and the city of 
Petersburg shall constitute the second circuit 

8. The counties of Mecklenburg, Lunenburg, Charlotte, 
Amelia, Powhatan, Prince Edward, Buckingham and Cum- 
land, shall constitute the third circuit. 

4. The counties of Halifax, Pittsylvania, Henry, Patrick^ 
Franklin and the town of Danville shall constitute the fourth 
-circuit. 

5. The counties of Bedford, Campbell, Amherst, Appo- 
mattox, Nelson, and the city of Lynchburg shall constitute 
the fifth circuit. 

6. The counties of Albemarle, Fluvanna, Culpeper^ 
Goochland, Madison, Greene and Orange shall constitute 
the sixth circuit 

7. The county of Henrico and the city of Richmond 
shall constitute the seventh circuit. 

8. The counties of Accomac, Northampton, Tork, Eliz- 
rabeth City, Warwick, James City, New Kent, Charles City 
and the city of Williamsburg shall constitute the eighth 
circuit. 

9. The counties of Lancaster, Northumberland, Matthews^ 
Middlesex, Gloucester, King William^ Essex, and King and 
Queen shall constitute the ninth circuit. 

10. The counties of Westmoreland, Spotsylvania, Caro- 
line, Hanover, Statibrd, King George, Richmond and Lou- 
isa shall constitute the tenth circuit. 

11. The counties of Loudoun, Fauquier, Fairfax, Prince 
William, Rappahannock and Alexandria shall eonstitute the 
eleventh circuit. 
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12. The counties of Frederick, Clarke, Warren, Page, 
Shenandoah and Rockingham shall constitute the twelfth 
<5ircuit. 

13. The counties of Augusta, Rockbridge, Bath, High- 
land and Alleghany shall constitute the thirteenth circuit. 

14. The counties of Botetourt, Roanoke, Montgomery, 
Floyd, Giles and Craig shall con stitute the fourteenth cir- 

•cuit. 

15. The counties of Carroll, Grayson, Wythe, Pulaski, 

Bland and Tazewell shall constitute the fifteenth circuit. 

16. The counties of Smyth, Washington, Lee, Scott, 
Wise, Russell and Buchanan shall constitute the sixteenth 
-circuit. 

Sec. 10. The General Assembly may re-arrange said cir- 
cuits, or any of them, and increase or diminish the number 
thereof, when the public interest shall require it. 

Sec. 11. For each circuit a Judgo shall be chosen by the 
joint vote of the two Houses of the General Assembly, 
who shall hold his office for a term of eight years, unless 
sooner removed in the manner prescribed by this Constitu- 
tion. He shall, when chosen, possess the same qualifica- 
tions of Judges of the Supreme Court of Appeals ; and dur- 
ing his continuance in office shall reside in the circuit of 
which he is Judge. 

Sbc. 12. a circuit court shall be held, at least twice a 
year by the Judges of each circuit, in every county and 
corporation thereof wherein a circuit court now is or may 
hereafter be established. But the Judges may be required 
or authorized to hold the courts of their respective circuits 
alternately, and the Judge of one circuit hold court in any 
other circuit. 

COUNTT OO0KTS. 

Sfio. 18. In each county of this Commonwealth there shall 
be a court called the county court, which shall be held 
monthly by a' Judge learned in the law of the State, and to 
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be known as the county court Judge : Provided^ that coun- 
ties containing less than eight thougand inhabitants shall 
be attached to adjoining counties for tie formation of dis- 
tricts for county Judges. County court Judges shall be 
chosen in the same manner as Judges of the circuit courts. 
They shall hold their office for a term of six years, except 
the first term under this Constitution, which shall be three 
years, and during their continuance in office, they shall re- 
side in their respective counties or districts. The jurisdic- 
tion of said courts shall be the same as that of the existing 
county courts, except so far as it is modified by this Consti- 
tution, or may be changed by law. 

GOVERNMENT OF CITISB AND TOWNS. 

Bbo. 14. For each city or town in the State, containing 
a population of five thousand, shall be elected, on the joint 
vote of the two Houses of the General Assembly, one City 
Judge, who shall hold a corporation or hustings court of 
said city or town, as often, and as mauy days in each month, 
as may be pre^ribed by law, with similar jurisdiction which 
may be given by law, to the circuit courts of this State, 
and who shall hold his office for a term of six (6) years : 
Provided, That in cities or towns coutaining thirty thou- 
sand (30,000) inhabitants, there may be elected an additional 
Judge to hold courts of probate aud record, separate and 
apart from the corporation or hustings courts, aud perform 
such other duties as shall be prescribed by law. 

Sfic. 15. Also the following enumerated officers, who 
shall be elected by the qualified voters of the said cities or 
towns: One clerk of the corporation or hustings court, who 
shall also be the Clerk of the circuit court, except in cities 
or towns containing a population of thirty thousand (30, 000) 
or more ; in which city or town there ipay be a separate 
Clerk for the circuit court who shall hold his office for a 
term of six years. 
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Sec. 16. One Commonwealth's Attorney, who shall be 

the Commonwealth's Attorney for the circuit coart, and 

«hall hold his office for a tenn of two years. 

8eo. 17. One City Sergeant, who shall hold his office for 

A term of two years. 

Sec. 18. One City or Town Treasorer, whose duties shall 

be similar to those of County Treasurer, and shall hold his 

office for a term of three years. 

Sbc. 19. One Commissioner of the Revenue. 

Sec. 20. There shall be chosen by the . electors of every 

•city a Mayor^ who shall be the chief executive officer thereof, 
and who shall see that the duties of the various city officers 
are faithfully performed. He shall have power to investi- 

:gate their acts, have access to all books and documents in 
their offices, and may examine them and their subordinates 
on oath. The evidence given by persons so examined shaU 
not be used against them in imy criminal proceedings. He 
shall also have power to suspend or remove such officers, 
whether they be elected or appointed, for misconduct in of- 
fice or neglect of duty, to be specified in the order of sus- 
pension or removal ; but no such removal shall be made 
without reasonable notice to the officer complsdned of, and 
an opportunity afforded him to be heard in his defence. 
All city, town and village officers, whose election or i^- 
poiutment is not provided for by this Constitution, shall be 
-elected by the electors of such cities, towns and villages, or 
of some division thereof, or appointed by such authorities 
thereof as the General Assembly shall designate. All other 
officers whose election or appointment is not provided for 
by this Constitution, and all officers whose offices may be 
hereafter created by law, shall be elected by the people, or 
appointed, as the General Assembly may direct. Members 
of Common Councils shall hold no other office in cities, 
:and no city officer shall hold a seat in the General Assembly. 
The General Assembly, at its first session after the adoption 
•of this Constitution, shall pass such laws as may be neoes- 
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8ary to give effect to the provisions of this article. General 
laws shall be passed for the organization and government 
of cities, and no special act shall be passed, except in casea 
where, in the judgment of the General Assembly, the ob- 
ject of such an act cannot be attained by general laws. 
Nothing in this article shall affect the power of the Gene- 
ral AsBembly over quarantine, or in regard to the poH; of 
Norfolk, or the interest of the State in the lands under 
water and within the jurisdiction or boundaries of any city, 
or to regulate the wharves, piers or slips in any city. All 
laws or city ordinances in conflict with the provisions of the 
preceeding sections shall be void from and after the adoption 
of this Constitution. 

Sbo. 21. All regular elections for city or town officers, 
under this article shall be held on the fourth (4th) Thursday 
in May, and the officers elect shall enter upon their duties 
on the first day of July succeeding. 

GENERAL PROVISIONS. 

Sec. 22. All the Judges shall be commissioned by the 
Governor, and shall receive such salaries and allowances as 
may be determined by law, the amount of which shall not 
be diminished during their term of office. Their terms of 
office shall commence on the first day of January, next fol- 
lowing their appointment; and they shall discharge the 
duties of their respective offices from their first appointment 
and qualification under this Constitution until their terms 
begin. 

Sbc. 28. Judges may be removed from office by a con- 
current vote of both Houses of the General Assembly, but 
a majority of all the members elected to each House must 
concur in such vote, and the cause of removal shall be en- 
tered on the Journal of each House. The Judge against 
whom the General Assembly may be about to proceed, 
shall have notice thereof, accompanied by a copy of the 
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eauses alleged for his removal, at least twenty days before 
the day on which either House of the General Assembly 
shall act thereon. 

Bsc. 24. Judges of the supreme court of appeals and 
Judges of the circuit courts shall not hold any other office 
or public trust during their continuance in office. 

Sbo. 25. Judges, and all other officers elected or ap- 
pointed, shall continue to discharge the duties of their 
offices after their terms of service have expired until their 
successors have qualified. 

Sbc. 26. Writs shall run * * in the name of the Common- 
wealth of Virginia/' and be attested by the Clerks of the 
several courts. Indictments shall conclude ^^ against the 
peace and dignity of the Commonwealth.' 
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ARTICLE Vn. 

. COUNTY ORQANIZATIONS. 

Section 1. There shall be elected by the qualified voters 
of the county, one Sheriff; one Attorney for the Common- 
wealth, who shall also be the Commonwealth's Attorney 
for the circuit court ; one County Clerk, who shall also be 
the Clerk of the circuit court, except that in counties con- 
taining fifteen thousand inhabitants there may be a separate 
Clerk for the circuit court ; one County Treasurer ; and 
one Superintendent of the Poor. And there shall be ap- 
pointed in the manner provided for in Article Vm one 
Superintendent of Schools : Provided, That counties con- 
taining less than eight thousand inhabitants may be attached 
to adjoining counties for the formation of districts for Su- 
perintendents of Schook: Provided also. That in counties 
containing thirty thousand inhabitants there may be ap- 
pointed an additional Superintendent of Schools therein. 
All regular elections for county officers shall be held on the 
first Tuesday after the first Monday in November, and all 
officers elected or appointed under this provision shall enter 
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upon the discharge of their duties of their offices on the 
first day of January next succeeding their election^ and 
shall hold their respective offices for the term of three years, 
except that the county and circuit court clerks shall hold 
their offices for four years.* 

TOWNSHIPS. 

Sec 2.. Each county of the State shall he divided into 
:so many compactly located townships as may be deemed 
nec4:88ary, not less than three : Frovided, That after three 
have been formed no additional township shall be made con* 
taiuing less than thirty square miles. Each township shall be 

known as the township of , in the county of , 

and may sue and be sued by such title. In each township 
there shall be elected annually : one Supervisor ; one Town- 
ship Clerk; One Assessor; one Collector; one Commis- 
sioner of Roads ; one Overseer of the Poor ; one Justice 
of the Peace^ who shall hold his office three years ; one 
Constable, who shall hold his office three years ; Provided, 
That at the first election held under this provision there 
shall be three Justices of the Peace and three Constables 
elected, whose terms shall be one, two, and three years, re- 
spectively. All regular elections for township officers shall 
take place on the fourth Thursday in May, and all officers 
so elected shall enter upon the duties of their respectiye 
offices on the first day of July next succeeding their elec- 
tion. The Supervisors of €i&ch township shall constitute the 
Board of Supervisors for that county, and shall assemble at 
the courthouse thereof on the first Monday in December, 
in each year, and proceed to audit the accounts of said 
county, examine the books of the Assessors, regulate and 
equalize the valuation of property, fix the county levies for 
the ensuing year, apportion the same among the various 
townships, and perform such other duties as shall be pro- 
ascribed by law. 
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SCHOOL DIBIRIOXB. 

Sbc. 8. Eaeli^ township shall be divided inta so many 
^mpacdy located school districts as may be deemed necea- 
sary: Provided, That no school district shall be fonned 
Jlpontaining less than one hondred inhabitants. In each 
^Ischool district there shall be elected or appointed annually 
one School Trostee, who shall hold his office three years : 
Provided, That at the first election held under this provi- 
sion there shall be three Trustees elected, whose terms shall 
be one, two, and three years respectively. 

BOAD niSTBIOTS. 

Sec. 4. Each township shall be divided into one or more 
Toad districts. In each road district there shall be elected 
itnnually one Overseer of Roads, under whose direction the 
roads shall be kept in repair, at the public expense, in a 
mode prescribed by law. 

Sec. 5. The General Assembly, at H§ first session after 
the adoption of this Constitution, shall pass such laws as 
may be necessary to give effect to the provisions of this 
article. But nothing in this article shall be construed as 
prohibiting the General Assembly from providing, by law, 
for any additional ofiicers in any city or county. 

Sbc. 6. Sherifis shall hold no other office. They may be 
required, by law, to renew their security, and in default of 
so doing, their offices shall be declared vacant Counties 
shall never be made responsible for the acts of the sheriffii* 

ARTICLE Vm. 

bduoahok. 

Sbozion 1. The General Assembly shall elect, in joint 
tiallot, witlnn thirty days after its organization under this 
Constitution, and evepy fourth jear thereafter, a Snperin- 
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tendent of Public loBtraction. He shall have the generaT 
Buperviflion of the public free echool interests of the State, 
and shall report to the General Assembly for its considera- 
tton, within thirty days after his election, a plan for a unr- 
form system of public free schools. 

Seo. 2. There shall be a board of education, compose^)^ 
of the Oovemor, Superintendent of Public Instruction, an<) 
Attorney-General, which sh$ll appoint and have power to 
remove, for cause and upon notice to the incumbent, subject 
to confirmation by the Senate, all county superintendents of 
public free schools. This board shall have, regulated by 
law, the management and investment of all school funds, 
and such supervlEion of schools of higher grades, as the 
law shall provide. 

Sbc. 8. The General Assembly shall provide by law at 
its first session under this Constitution, a uniform system 
of public free schools, and for its gradual, equal and full 
introduction into all the counties of the State, by the year 
1876, or as much ^rlier as practicable. 

Sec. 4. The General Assembly shall have power, after a 
full introduction of the public free school system, to make 
such laws as shall not permit parents and guardians to allow 
their children to grow up in ignorance and vagrancy. 

Sec. 5. The General Assembly shall establish as soon afr 
practicable, normal schools, and may establish agricultural 
schools and such grades of schools as shall be for the public 
good. 

Sbc. e.^The [Board of Education shall provide for uni* 
formity of text-books, and the furnishing of school-houses 
with such apparatus and library as may be necessary, under 
such regulations as may be provided by law. 

Sec. 7. The General Assembly shall set apart, as a per- 
petual literary fund, the present library funds of the State, 
the proceeds of all public lands donated by Congress for 
public school purposes, of all escheated property, of all 
waste and unappropriated lands, of all property accruing to 
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the State by forfeiture^ and all fines collected for offences 
committed against the State, and such other sums as the 
General Assembly may appropriate. 

Sbc. 8. The Oeneral Assembly shall apply the annual 
interest on the literary fund, the capitation tax provided 
for by this Constitution for public free school purposes, and 
an annual tax upon the property of the State of not less 
than one mill nor more than five mills on the dollar, for 
the equal benefit of all the people of the State, the number of 
children between the ages of five and twenty-one years, in 
each public free school district, being the^asis of such 
division. Provision shall be made to supply children at- 
tending the public free schools with necessary t^xt-books, 
in cases where the parent or guardian is unable, by reason 
of poverty, to furnish them. Each county and public free 
, school district may raise additional sums by a tax ou pro- 
perty for the support of public free schools. All unex- 
pended sums of any one year in any public free school dis- 
trict shall go into the general school fund for re-division th^ 
next year : Provided, That any tax authorized by this sec- 
tion to be raised by counties or school districts shall not 
exceed five mills on the dollar in any one year, and shall 
npt be subject to re-(Uvision, as hereinbefore provided in 
this section. 

Sbc. 9. The General Assembly shall have power to foster 
all ^higher grades of schools under its supervision, and to 
provide for such purpose a permanent educational fund. 

Sbc. 10. All grants and donations received by the Qejo^ 
end Assembly for educational purposes shall be applied ac- 
cording to the terms prescribed by the donors.. 

Sbc. 11. Each city and county shall be held accountable 
for the destruction of school property that may take plaoe 
within its limits by incendiaries or open violence. 

Sbo. 12. The General Assembly shall fix the salaries and 
prescribe the duties of all school ofBicers, and shall make 
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all needful laws and regulations to oany into effect the pub- 
lic free school system provided for by this article. 

AETICLE DL 



milhia. 

Sbction 1. The militia of this State shall consist of aH 
aMe-bodied male persons between tiie ages of eighteen and 
forty-five years, except such persons as hereafter may be 
exempted by tl^laws of the XJuited States or of this State ; 
but those wh^beloHg to reUgious societies whose tenets 
forbid them to carry arms shall not be compelled to do so, 
but shall pay an equivalent for personal service ; and the 
militia shall be organized, armed and equipped, and trained 
as the General Assembly may provide by law. 

Seo. 2. The Legislature shall provide by law for the en- 
couragement of volunteer corps of the several arms of the 
service, which shall be classed as the active militia ; and 
all other malitia shall be classified as the reserve militia, 
and shall not be required to muster in time of peace. 

ARTICLE X/ 

TAXATION AND FINANCB. 

Section 1. Taxation, except as hereinafter provided, 
whether imposed by the State, county, or corporate bodies, 
dotall be equal and uniform, and all property, both real and 
personal, shall be taxed in proportion to its value, to be 
ascertained as prescribed .by law. No one epeciee of pro-> 
jlf»Ttjf from which a tax may be collected, shall be taxed 
Idgher than any other species of property of equal value. 

Sbc. 2. Ko tax shall be imposed on any of the citisens 
of this State for the privilege of tabang or catching oysters 
firpm their natural beds with tongs, in the waters thereof; 
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but fhe amount of sales of oysters so taken by any citizen, 
in any one year may be taxed at a rate not exceeding the 
rate of taxation imposed upon any other species of property* 

Seo. 8. The Legislature may exempt all property used 
excluflively for State, county, municiple, benevolent, chari- 
table, educational and religious, purposes. 

Bbc. 4. The General Assembly may levy a tax on incomes 
in excess of six hundred (600) dollars per annum, and upon 
the following licenses, viz : the sale of ardent spirits, theat- 
rical and circus companies, menageries, jugglers, itinerant 
peddlers, and ail other shows and exhibitions for which an 
entrance fee is r^uired, commission merchants, per^dtifl 
selling by sample, brokers, and pawn-brokers, and all othet 
business which cannot be reached by the od valorem systeip. 
The capital invested in all business operations shall h6 bH- 
sessed and taxed as other property. Assesssments upon ail 
stock shall be according to the market value thereof. 

8so. 5. The General Assembly may levy a tax, not e±- 
oeeding one dollar per annum, on every male citizen wh6 
has attained the age of twenty-one years, which shall be 
iq[)plied exchisively in ud of public free schools ; and coun- 
ticis and corporations shall have power to iiiipose a capites 
lion tax not exceeding fifty (50) cents per annum, for all 
purposes. 

Bbo. 6. The Gtoneral Assembly shall provide fo^ a re- 
assessment of fhe real estate of this State in the yeaf 
1869, or as soon thereafter as practicable, and every jBftE 
year thereafter ; Provided, in making such assessment, no 
land shall be assessed above or below its value. 

Sbo. 7. No debt shall be contracted by this State except 
to meet casual deficits in the revenue to redeem a previous 
liability of the State, to suppress insurrection, repel inva* 
non, of defend the State in time of war. 

Sbo. 8. The General Assembly shall provide, by law^ a 
sinking fund, to be applied solely to the payment and extin- 
guishment of the principal of the State debt, which sinking 
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fond aball be continued until the eztingaiahment of sach 
State debt ; and every law hereafter enacted by the General 
Aaaembly, creating a debt or authorizing a loan, ahall pro- 
vide a Binking fund for the payment of the same. 

8ec. 9. The unfunded debt shall not be funded or redeemed 
at a value exceeding that eetabliahed by law at the time said 
debt was contracted, nor shall any discrimination hereafter 
be made in paying the interest on State bonds, which shall 
give a higher actual value to bonds held in foreign coun- 
tries, over the same class of bonds held in this country. 

Sko. 10. No money shall be paid out of the State Trea- 
sury except in pursuance of appropriations made by law ; 
and no appropriation shall ever be made for the payment 
of any debt or obligation created in the name of the State 
of Virginia, by the usurped and pretended State authorities 
assembled at Bichmond during the late war ; and no county, 
dty, or corporation shall levy or collect any tax for the pay- 
ment of any debt created for the purpose of aiding any re- 
bellion against the State, or against tiie United States. 

Ssc. 11. On the passage of every act which imposes, con- 
tinues or revives any appropriation of public or trust money 
or property, or releases, discharges or commutes any claim 
or demand of the State, the vote shall be determined by 
ayes and noes, and the names of the persons voting for and 
against the same shall be entered on the Journals of the 
respective Houses, and a majority of aU 'the members 
'elected to each House shall be necessary to give it the force 
of a law. 

Sec. 12. The credit of the State shall not be granted to, 
or in aid of, any person, association or corporation. 

Sbc. 18. No scrip, certificate or other evidence of State 
indebtedness shall be issued except for the redemption of 
stock pre\dously issued, or for such debts as are expressly 
authorized in this Constitution. 

Sic. 14. The State shall not subscribe to, or become in- 
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terested in, the stock of any ocHnpanj, association or cor- 
poration. 

^Bo. 16. The State shall not be a party to, or become 
interested in, any work of internal improvement, nor en** 
gage in carrying on any such work, otherwise than in the 
expenditure of grants to the State of land or other property. 

Sro. 16. Every law which imposes, continues, or revives 
;a tax, shall distinctly state the tax, and the object to which 
it is to be applied, and it shall not be sufficient to refer to 
any other law, to fix such tax or object. 

Sec. 17. The State shall not assume any indebtedness of 
the county, borough, nor city, nor lend its credit to the same. 

Sbc. 18. A full account of the State indebtedness, and 
an accurate statement of receipts and expenditures of the 
public money, shall be attached to and published with its 
laws passed at every regular session of the General As- 
sembly. 

Sbo. 19. The General Assembly shall provide by law for 
adjusting with the State of West Virginia the portion of 
the public debt of Yirginia, proper to be borne by the State 
of Virginia and West Virginia, and shall provide that such 
sum as shall be received from West Virginia shall be ap- 
plied to the payment of the public debt of the State. 

Siic. 20. No other or greater amount of tax or revenue 
shall at any time be levied than may be required for the 
aecessary expenses of the government, or to pay the existing 
indebtedness of the State. 

Sbo. 21. The liability to the State of any incorporated 
company or institution to redeem the principal and pay the 
interest of any loan heretofore made by the State to such 
^company or institution, shall not be released or commuted. 

USURY. 

Upon debts hereafter contracted it shall be lawful to re-> 
^^ve any rate of interest* not exceeding twelve per centum 
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p«r annum, wbieh may be agreed npoii by the parties ami 
be specified in the bond, note, or other writing evidmoisg' 
tiie debt. When there la no such agreement, the rate o£ 
interest shall be six per centum per annum for Hie use and 
forbearance of ererj hundred dollars. 

ARTICLE XI. 

MISCXLLANEOUS PROYIBIONB. 
HOMBSTSAD AND OTHER KXBHFTIONS. 

SicnoN 1. Every householder or head of a fiBUoaily shall 
be entitled, in addition to the. articles now exempt from 
levy or distress for rent, to hold exempt from levy, seizure, 
gamisheeingy or sale under any execution, order or other 
process, issued on any demand for any debt heretofore or 
hereafter contracted, his real and personal property, or either,, 
including money and debts due him, whether heretofore or 
hereafter acquired or contracted^ to the value of not ex- 
ceeding two thousand dollars, to be selected by him. Pro* 
vided. That such exemption shall not extend to any execu- 
tion, order or other process issutd on any demand in dte* 
following cases : 

1st. For the purchase price of said property or any part 
thereof. 

2d. For services rendered by a laboring person or ac 
mechanic. 

8d. For liabilities incurred by any public officer, or offi- 
cer of a court, or any fiduciary, or any attorney at law, for 
nioney^collected. 

4th. For a lawfril claim for any taxes, levies or asseas- 
ments accruing after the Ist day of June, 1866» 

5th. For rent hereafter accruing^ 

6th. For the legal or taxable fees of any public officer,, 
or officers of a court, hereafter accruing. 

6£C. 2. The foregoing seiction shall not be construed a» 
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subjecting the property hereby exempted, or any portion 
thereof, to any lien by reason of any execution levied on 
property wMch has been subsequently restored to the defen- 
dimt, or judgment rendered, or docketed, on and after the 
17ih day of April, 1861, and before the 2d day of March, 
1867, for any debt contracted previous to the 4th day of 
April, 1866, except debts of the character mentioned in 
eith^ of the above first three exceptions. 

: Seo. 8. Nothing contained in this article shall be con- 
strued to interfere with the sale of the property aforesaid^ 
or any portion thereof, by virtue of any mortgage, deed of 
trust, pledge or other security thereon. 

8ec. 4. The General Assembly is hereby prohibited from 
passing any law staying the collection of debts, commonly 
known as '^ stay law;'' but this section shall not be con- 
strued as prohibiting any legislation which the General As- 
sembly may deem necessary to fully carry out the provisions 
of this article. 

Seo. 5. The General Assembly shall, at its first session* 
under this Constitution, prescribe in what manner and on 
what conditions the said householder or head of a &mily 
shall thereafter set apart and hold for himself and family 
a homestead out of any property hereby exempted, and 
may, in its discretion, determine in what manner and on 
what conditions he may thereafter hold, for the benefit of 
himself and family, such personal property as he may have,, 
and coming within the exemption hereby made. But this 
section shall not be construed as authorizing the General 
Assembly to drfeat or impair the benefits intended to be 
conferred by the provisions of this article. 

Sec. 6. An act of the General As^mbly, entitled '^an 
act to exempt the homesteads of families from forced sales,'^ 
passed April 29th, 1867, and an act eptitled "enact tc» 
stay the collection of debts ;for a Umite<r'^*eniKl," passed 
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March 2d, 1866, and the acts amendatory thereof are 
Ixereby abrogated. 
. Sio. 7. The proYidoDt of this article shall be construed 
liberally, to the end that all the intents thereof may be fhUy 
and perfectly carried oat 

CHtraCH PROPBBTY. 

The rights of ecclesiastical bodies in and t<f church pro- 
perty conveyed to them by regular deed of conveyance shall 
not be affected by the late civil war, nor by any antecedent 
or subsequent event, nor by any act of the Legislature pur- 
porting to goveYn the same, but all such property shall pass 
to, and be held by the parties set forth in the original deeds 
of conveyance, or the legal assignees of such original par- 
ties holding through or by conveyance, and any act or ads 
of the Legislature in opposition thereto, shall be null and 
'Void. 

BSIRSHIP OF PBOPBRTT. 

The children of parents, one or both of whom were 
slaves at and during the period of cohabitation, and who 
^ere recognized by the f&iber as his children and whose 
mother was recognized by such father as his wife, and was 
cohabited with as such, shall be as capable of inheriting 
-any estate whereof such father may have died seized or 
possessed, as though they had been bom in lawful wedlock. 

ARTICLE Xn. 

VUTURB CHANGSB IN THB C0N8TITUTI0N. 

Any amendment or amendments to the Constitution may 
be proposed in the Senate and House of Delegates, and if 
the same shall be agreed to by a majority of the members 
: 4tficfai to'^ach p£ th^ two Houses, such proposed amend- 
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inent or amendmentB Bhall be entered on their JoumalB 
with the ayes and noes taken thereon, and referred to the 
isleneral Assembly to be chosen at the next general election 
of senators and members of the House of Delegates, and 
shall be published for three months previous to the time of 
making such choice. And if in the Oenerhl Assembly so 
next chosen as aforesaid such proposed amendment or 
lunendments shall be agreed to by a minority of all the 
members eleeted to each House, then it shall be the duly 
of the General Assembly to submit such proposed amend- 
ment or amendmentB to the people in such manner and at 
such times as the General Assembly shall prescribe ; and if 
the people shall approve and ratify such amendment or 
amendments by a mtgority of the electors qualified to vote 
for members of the General Assembly voting thereon, such 
amendment or amendments shall become part of the Con- 
stitution. 

At the general election to be held in the year 1888, and 
in each twentieth year thereafter,, and also at such time as 
the General Assembly may by law provide the question, 
•** Shall there be a Convention to revise the Constitution 
and amend the same!" shall be decided by the electors 
qualified to vote for the members of the General Assem- 
'bly ; and in case a majority ot the electors so qualified 
voting at such election shall decide in favour of a Conven- 
Hon for such purpose, the General Assembly at its next 
session shall provide by law for the election of delegates to 
such Convention : Provided, That no amendment or revision 
shall be made which shall deny or in any way impair the 
right of suffrage or any dvil or political right as conferred 
by this Constitution except for causes which apply to all 
|>ersons and classes without distinction. 

JOHN C. UNDERWOOD, Presiient 

GEOBGE RYE, Secretary. 
Attest: 

J. H. Painteb, Assi^ani Seereiary. 
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oosed into any ooonty. 

Person axrested before whom 
to be bzon^^itk 

BaQ; when allowed and by 
whom. 

Baflpieoe to be deliyered to 
ImL Itsfonn. 

Jofltioe when to adjomm ease, 
and how to poKXMed theire- 
npon* 

ProoeedingB, when aeooaed 
fails to mMar, or if he was 
oonYiotecL . 




18. 
19. 



How jnstioe to proceed in ex- 
amination. 

When jnstioe to diaoharge ac- 
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Process of arrest; haw issued and exeeuied. 



§ 1. A judge of a Ciicait, Ooimty or C!oiporation Ooort , 
or a joBtice in vacation, m well as iu term time, majr iflsne 
process for the appreheoskm of a peison charged wtth an 
offence. (Acts 1847-8, p. 129, du 16, § 1. Acts 1866-7, 
A. 922, §1. 1870, p. 610. 
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§ 2* On complaint to any each officer, of a crimi<- 
nal offence, he shall examine on oath the complainant 
and any other witneases ; and if he sees good reason^ to 
believe that an offence has been committed, shall issne 
his warrant reciting the accnsation,* and requiring the 

I It is the doty of the jvstioe to oonaider well end Smpeitlen^ what is 
sworn to, end not to giant s wsnent, without ssoh reeaoneble oaue es 
mi^t lead sdiaereet and impartial man to suaptct the party guilty, or that 
there iBprobaibk cause iowtpect him guUty. 1 Chitty Or. Law 34; Hawk. 
P. 0, eh. 18, f 18; Mayo'a Guide to Mag. 61 ; 2 Hale 79, 80; DaTia' Gr. 
Law 395. 

It is dear, as a general proposition, that a man suspected of a partieolar 
offence should not be arreeted, mdees aome person swore, either that ha 
belioYed him guilty, or to some facta from which it might be reasonably 
inferred that he was gailty. 8 Bob. Pr. (old edL) 9. And althoo^ there 
be a poeitiye charge on oath, yet if the magistrate do not giye credit to it» 
he may decline issuing a warrant. Da^ia' Gr. Law 895. 

As to the amount of cTidence which the examination should present, in. 
order to authorize the magistrate to grant his warrant, no Toy definite rule 
has been or can be laid down. The role, that where there is a difubt as to 
the defendant's guilt, he is entitled to the benefit of it, does not apply to 
these preliminary examinations.. It is auffloient if the testimony ahows a 
probable case o( guilt on the part of the prisoner. 1 Arohb. Or. Pxac and 
PL top. p. 122, note. He should not regard mere allegation of snspioiQih 
but the grounds of the sospicion — the facts and cireumstaness must be laid 
before him ; and there ahould be auffloient to make it i^pear that a crime 
iias been oomndttod, and that there is probable cause for charging the in- 
dividual complained of therewith. See 1 Qhit Or. Law 88; 1 Hale's P. 0. 
582; 2 Ibid 210; 4 Black. Oom. 290; 2 Hawk, P. 0. oh. 18, { 18; lAck. 
Just Warrant 1. And it is the duty of the magistrate well to consider 
what is sworn to, and not to grant any wanant groundlessly or malicioosly, 
without such reasonable cause as mi|^t lead a diaoreet and ^wtpn'^^i^^ man 
to suspect the parfy to be guilty. 1 Chit. Gr. Law 84 ; 2 Hawk. {. 0> ob 
18, f 18. 

Where the magistrate acts in bad faith, pnd grants' a wanant against an. 
innocent man, upon an oath of facts and droumstances affording no rational 
ground of sospicion whsterer, he will doubtless subject himself to an ao^ 
tion. Ibid. 

* Hie cause of the arrest should be shown with certainty on the face oi 
the warrant, in order to show the- jurisdictian of the magistrate granting it ^ 
otherwise, it would be insofikient Jto ▼. Dugger^ 6 B. ft A. 791 : 1 Dea» 
Gr. Law 46. It cannot be expected, howeyer, nor is it neoeasaiy, that 
magistrate, in framing a wanant^ should state tiie offence with the aam^ 
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p6T8on^ acensed to be arrested and brought before a justice of 
the couuty or corporation ; and in the same warrant, may re-- 
qaire the officer/to whom it is directed, to summon such wit- 
nesses as shall be therein named, to appear and give evidence 
on the examination. (Id. $ 2 ; 7 and 8 Geo. lY. ch. 29, § 68 ; 
9 and 10 Vict. ch. 25, $ IS. Acts 1866-7, § 2, p. 922. 

^ 8. If a person, charged with an offence, shall, after or 
at the time the warrant is issued for his apprehension, es-^ 
cape from or be out of the county or corporation in which 
the offence is alleged to have been committed, the officer, 
to whom the warrant is directed, may pursue and apprehend 
him any where in the Btate ; or a justice of a county or 
corporation other than that in which it was issued, on being 
satisfied of the genuineness thereof, may endorse thereon 



teofanioal aoonnM^ thai is required in an indiotment. 8 Bob. Pr. (old edi.)? 
10 ; The suae ▼. KUUU, 2 Bailey, 289. 

A reoitaL of the anbstanoe of the oif enoe is snifioient Mayors Guide ta 
Mag. 66: 1 Aiohb. Or. Prac. and PL, 7th edi. 1860, top. p. 127, noU. 

3 Erery warrant ought to mention the name of the party to be arrested, 
if his name be known, and not be left with blanlu to be iUled up by the 
party or offioer afterwards. 2 Hale 114; East's P. 0. 824 (n.); 1 Or Law 
42; 8 Diok. J. P. 688. A description thus: A. and his OMOdkite, is Yoid aa 
to the latter. WelU t. Jackeor^ 8 Munf . 468. But if the name of the 
party be unknown, the warxint must giye the best desoription of him, thfr 
nature of the ease will allow, so as to identify him, and should be, to arrest 
'^the body of a t»«> whose name is unknown, but whose person is well 
known," and then to proceed with the most aoourate desoription of the 
person that oan be giyen. 1 Ofaitty'sGr. Law 89, 40; 1 Hale 677; Mayo's 
Ouide to Mag. 64; Tate's Dig. 18; Dayis' Or. Law 896; 8 Bob. Pro. (old 

edL) 10. 

If the ^i»»»* inserted be not the ri§^t one, or be flotltious merely, the 
anest cannot be ]ustilled, even though the penon arrested be the one in- 
tended; unless, indeed, he is known as weU by the name in the warrant as 
by his true name. 8 Bast 828; 6 Oow. 468; 7 Ibid 882; 8 Wend. 260; 4 
Ibid 266; 9 IbidSSO; 2 Taunt B. 400. And if the oflloer makes an ar. 
Mst under Buoh diwumstanoes, he win be liable to an action for false im- 
prisonment QTi9wM ▼. BedgwMoy 1 Wend. 126; 8. C, 6 Cow. 466j 
ir«MiT.J5rM0M,7Oow.882; G^miflf ▼. X«w«, 9 Wend. 819. 

•The wamnt may be directed to some indifferent person, by name, who 
iano officer; for a Justice may authorise any one to be his ofllcer whom he 
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J^UB name and Qffi<nal charactar,^ and such endonemeiit shall 
.cgpeiate as a directioa of the warraat to an officer of soidi 
Justice's coqnty or oorpoiation. (Acts 1846-46, p. 64, ch. 
86 ; 1847-8, p. 180, $ 4. Act 1866 -7, p. 922, $ 8. 

§ 4. An officer, arresting a person ander a warrant for an 
offence, shall bring such person before, and return such ^ 
warrant to, a justice of the counly or corporation in whidi 
the warrant issued, unless such person be let to bail as 
hereinafter mentioned, or it be otherwise provided. (Acts 
1847-8, p. 181, § 7, 8, 9, Acts 1866-7, p. 922, 

!§4.) 

$ 5. Where the warrant is issued in a county or corpora- 
tion, other than that in which the charge ought to be tried, 
the justice before whom the accused is brought, shall by 
warrant commit him to an officer, that he may, and such 
officer shall, carry him to the county or corporation, in which 
the trial should be, and there shall take him before, and 
return such warrant to, a justice thereof. (Id. § 8, Acts 
1866-7, p. 922, § 5.) 

BaU. 

§ 6. A justice before whom a person is charged with an 
♦offence not punishable with death or confinement in the peni- 
tentiary, or of which, if it be so punishable, only a light 
suspicion of guilts falls on him, may, pending the ezamina- 

pleases to make snoh, but no priyate pezaoo. oan be compelled to ezeonte il| 
and henoe it is better, in general, to direct it to an oilloer. 2 Hawk. P. 0. 
oh. 18, § 27: 1 Ohit Or. L. 88: 1 Bale's P. 0. 681; 2 Ibid, 110, 111; 1 
fiUk. 847; Mayo's Guide to Mag. 54. 

4 Although an eeoape wanant ought regularly to ahow on ita faoa lliat 
the person who issnes it is a jnstioe of the peaoe, yet^ on kabeae corput 
saed oat by the person arrested nnder it, if itisptvMtf that heifa jnatiot, tiie 
prisoner ought not to be discharged. Jonee y. Timberlake^ 6 Band, 67S. 

A jnatioe of the peaoe before whom a person is bron^t^ciiaigedwitt a 
felony, has power to admit to bail, atthon^ the crime with which ha is 
charged ia ponishable with death, or by confinement in the psniteotiaii!^ if 
only alight suspicion of goflt teXLjm the parlj« 3y«V OM.ila., t. 
law, 5 Band. 711i -712. 
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tion before him, or upon oommittiDg such perBon for trial, 
admit him to bail. If the oftence be bo ponisbable, and 
there is good cause to believe such person guilty, he shall 
not be let to bail by a justice ; nor shall any person in jail, 
under an order of commitment, be admitted to bail by a 
justice in a less sum than was required by such order ; but a 
court in which any person is held to be tried for a criminal 
offence, or any judge of a circuit court, may admit such 
person to bail before conviction. • (1 E. 0. p. 696, ch. 167, 



• II IB good eanae for admitting to bail a prisoner confined in close jail 
upon an indictment for mnrder, that he is laboring nnder a present painful, 
serere and dangerous disease, caused by his imprisonment, and likely to be 
so aggravated by a oontiniianoe thereof as probably to terminate fataUy. 
Cam. ▼. BanmeSf 11 Leig^ 666. 

The General Court, on the petition of a prisoner in cnatody on an indict- 
ment for murder, tb be let to bafl on aooonnt of the ill state of his. health, 
foxebore, on the same aoconnt, to bring him before it by habtaa carpus^ 
heard his application for bail in lus absence, and reeolyed that he ongM to 
be let to bail ; wherec^Km, the judge of the Gireoit Superior Court vfaerein 
lie was indicted, in vacation, admitted him to bail accordingly. Ibid. 

Kotwithstanding the justices before whom the examination was had may 
baye been of the opinion that HhA prisoner ought not to be admitted to bail, 
and notwithstanding the snbseqnent finding of n grand jnry, the Cizooit 
Conrts and judges may always, before conviction, enquire into the eanse of 
imprisonment, and let to baU, if under the dionmstances it seem rig^ to 
do so. Com, T. Butherford, 5 Band. 646. 

The judgment of the examining court and finding of the grand jury are 
not condusiTe of the probable guilt of the prisoner, so as to exdude the 
examination of testimony by the court or judge as to the probable guilt or 
innocence, on the prisoner's motion to be let to bail. The power to let to 
bail implies the power to hear all legal testimony which may influence the 
dednon of the motion. To what extent testimony shall be heard, is a mat- 
ter to be determined by the court or judge, in the exerdse of a sound legal 
discretion. Ibid. 

Whenever the motion to be let to bail is made upon the ground that there 
is but a light suspicion of guilt against the prisoner, which of course induces 
«n examination and weighing of the whole testimony in the case, the court 
or judge ong^t not to entertain the motion, if it be apparent that the Com- 
monwealth is unavoidably deprived of some testimony important to the 
decision of that question. Ibid. 

Prisoner examined in a corporation court, and sent on for trial in the Cir- 
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§ 1, 2 ; p, 598, $ 8 ; Acta 1847-8, p. 187, ch. 17, 5 1, 2 ; p. 
188, § 28 ; Acts 1866>7, p. 922, cb. 204, $ 6. 

§ 7. A person charged with an offence, not so punishable, 
and to be carried to another county or corporation, shall, if 
he request it in the county or corporation wherein he is 



onit Superior Goort, on charge of aiding and abetting an ofOoer of a bank 
to embezzle money and bank notes confided to hia care to an amount of 
100,000 doUara or more, and of laioeny of money and bank notes of the 
bank to the same amount ; twenty-four indiotmenta are pref emd against 
him for aiding and abetting the offloar to embezzle, and for larceny of 
twenty-four aeYeral soma of the aame money, at aereral times, aa aeveral and 
distinct oifenoes ; prisoner is brou^^t to trial on one of theindiotments, and 
acquitted; it appears that the indictments are founded on a sing^ criminal 
transaction, and though the acts charged in the indictments might be pros- 
ecuted aa seTeral oif ences, yet they might all hare been included in one 
indictment The acquittal of the prisoner in one case, furnishes such a 
presumption of his innocence in the otheza, aa sntitleB Inm to be bailed. 
Qreen t. ConL^ 11 Leigh 677. 

A prisoner having been examined by the County Oomi, and remanded ftir 
trial for the offence of f elonioualy passing two counterfeit half eagles, one 
of them to J. 0* and the other to W. H., two indictments are found against 
him, inoneof which he is ohaiged with passing one of the counterfeit coin to 
J. 0. on the 18th of October, 1842, in the other with passing the other coin 
to W. li. on the same day. Upon a trial of one of the indictments, the 
Jury find the prisoner not guilty. His acquittal in that case does not entitle 
him to be let to bail in the other. SummerJMd t. Oom.^ 2 Bob; B. 767. 

If an examining court refuses to bail a prisoner, or is silent, a justice of 
the peace has no right to admit him to bail ; though any judge of the Qen- 
eral Court may. Hamlett et ais. t- Com^y 8 Oratt. 82. 

A prisoner, indicted for felony, will be let out on bail when his continued 
confinement would endanger his life- Archer^e eaeey 6 Gratt. 705. 

It would be Teiy difficult to lay down any better role on the subject (of 
bailing after indictment and before conviction) than now eziBta. While, as 
a general rule, it may be proper not to admit bail after an indictment for 
an offence puniahable by death or confinement in the penitentiaiy, yet it 
might be going too far to take away the power from the courts entirely. 
It is much to be regretted that so little care should be taken in Virffinia to 
have jails properly constructed ; and that prisoners should so often have to 
be confined in "very damp and very badly-ventUatetT* rooms. Any such 
cause for admitting to bail, after indictment found, should be obviated aa 
far as possible. Bep. Bev. C. T. p. 1002, note. See the cases— £<?rd Mo- 
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arrested, be brought before a justice thereof. lu such or 
any case of a person changed with an offence not so punisl^- 
able, if he desire it, a court, judge or justice, before whom 
he is brought, may, without trial or examination, let him to 
bail, upon taking a recognizance for hie appearance before 
the court having cognizance of the case, the fact of taking 
which shall be certified, by the court or ofiicer taking it, 
upon the warrant under which such person was arrested ; 
and thd warrant and recognizance shall he returned forth- 
with to the clerk of the court before which the accused is to 
appear ; to which court the judge or justice who issued such 
warrant shall recognize, or cause to be summoned, such 
witnesses as he may think proper. (Acts 1847-8, p. 130, 
§ 8, 5 ; Acts 1866-7, p. 925,§ 7. 

§ 8. In all cases in which recognizances at the salt of 
the Commonwealth may have been, or shall here- 
after be entered into, it shall be the duty of the clerk of 
the court in which, or in the clerk's office of which any 
recognizance may be filed, to deliver to the bail, on his 
applying therefor, a bail piece, in substance as follows, viz : 
"A B, of the county (or corporation) of , is 

delivered to bail unto C D, of the county (or corporation) 
of , at the suit of the Commonwealth. Given 

under my hand this day of , in the year ." 

(Acts 1862, p. 77-8, ch. 93 ; Acts 1866-7, p. 925, ch. 
204, § 8.) 



hun's eoMy 1 Salk. 104 ; B. v. CfhaptMrn, 8 Oar. & Payne 558-^ Eng. Com. 
Law Rep. 523; iJ. v. OuUridge, 4be,^ 9 Oar. & Payne 228—38 Eng. Oom. 
Law Bep. 93 ; i?. y. Beaife and ioife, 9 Bowling 563 ; R* ▼. Andrewi, 2 
Bowjing & Lowndes 10 ; — ^referred to by the reviaors in their note to this 
section of the statate. 

If the party to be bailed be an infant, or a married woman, then the 
recognizance is taken only from the snretieB. 1 Ohitty Or. Law 104 ; Davis' 
Or. Law 412. An infant prisoner being admitted to bail, his sureties were 
required to enter into the recognizance of bail, withont his joining therein 
himself. Com. t. Semmes^ 11 Leigh 665. 



* , 
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ExarninaUon or trial before justice. 

§ 9. A justice may adjourn an examination or trial 
pending before him, not exoeeding ten dajB at one time, 
without the consent of the accused, and to any place in the 
county or corporation. In such case, if the accused be 
charged with an offence punishable with death or confine- 
ment in the penitentiary, he shall be committed to jail ; 
otherwise he may be recognized for his appearance at the 
time appointed for such further examination or trial, or for 
want of bail be committed to jail. (Id. § 10. Acts 1847-8, 
p. 130, § 10. Acts 1866-7, p. 925, § 9.) 

§ 10. If the person so recognised do not appear at the 
time so appointed, the said justice shall certify the recog- 
nizance and the fact of such default to the county or cor- 
poration court at its next term, and like proceedings shall 
be had thereon, as on breach of a recognizance for appear- 
ance before such court (Acts 1847-8, p. 181, § 11 ; 1866-7, 
p. 925, § 10. 

§ 11. If the accused is committed, it shall be by an order 
of the justice stating that he is committed for further ex- 
amination on a day specified in the order ; and on that day 
he may be brought before the justice, by his verbal order 
to the officer by whom he was committed, or by a written 
order to a different person. (Acts 1847-8, p. 181, § 12 ; 
1866-7, p. 926, § 11.) 

§ 12. The justice before whom any person is brought for 
an offence, shall, as soon as may be, in the presence of 
such person, examine on oath the witnesses for and against 
him, and he may be assisted by counsel. (Acts 1847-8, p. 
181. § 18 ; 1866-7, p. 928-4, § 12. 

§ 13. While a witness is under* such examination, all 
other witnesses may, by order of the justice, be excluded from 
the place of examination and kept separate from each other. 
(Acts 1847-8, p. 131, § 15 ; 1866-7, p. 924, § 13.) 
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§ 14. When the justice deems it proper, the testimony 
of the witnesses may be reduced to writing ; and the same, 
if required by him, shall be signed by them respectively. 
(Acts 1847-8, p. 181, § 16 ; 1866-7, p. 924, § 14.) 

§ 15.- The justice shall discharge the accused, if he con- 
sider that there is not sufficient cause'' for charging him 
with the offence ; shall commit him* to jail, if he consider 



7 Let it be here apeoially remembered by the jnstioe, that he is not now 
peaeing npon the guilt of the aooaaed, but only enqtiiring whether the offenoo 
charged against him has been oommitted, and whether there is probable 
eaose to believe him guilty. Upon the question, what is probable oanse ? it 
is impossible to lay down for the goremment of the magistrate any precise 
and inyaiiable role ; but in this Oommonwealth he should commit, (especially 
in cases of felony,) where there is any reasonable doubt as to the prisoner's 
innocence. Mayo's Quide to Mag. 68. Probable cause is a case made out 
by proof, furnishing good reason to beUere that the crime alleged has been 
committed by the person charged. When such cause is shown, it can be 
done away only by its appearing that no such crime has been committed, or 
that the suspicion entertained of the prisoner is wholly groundless. U, 8. 
▼. Burr^ Sergeant's Oonst. Law 242. 

A discharge by the magiBtrate will not bar another prosecution for the 
same offence. Wright's Bep. 450. 

8 It is se^e that a warrant of commitment should set fbrth that the party 
is charged on oath, or afllxmation, but it is not necouatrff. Com. t. MuT' 
ray, 2 Va. Gas. 504. 

A mistake of the justices in the date of the warrant of commitment, or 
of the warrant summoning the justices, is no ground for settixig aside the 
subsequent proceedings. Ibid. 

While it is not necessary to state in the commitment any part of the eri- 
dence adduced before the magistrate, or to show the grounds on which he 
has thought fit to commit the defendant, (2 Wils. 158 ; 1 Obit. Ox, Ijsw 110,) 
it is necessary to set forth the particular spedes of crime alleged against the 
party with conTenient certainty. 2 Hawk., oh. 16, § 16; 1 Hale, 584; 2 
Ibid, 122 ; 11 St. Tr., 804, 818-19 ; 8 Oranch, 448; 8 Peters, 208 ; 14 East's 
Bep. 70 ; SUte T. Bowe, 8 Bich. 17- If it be for felony, it must state the 
species of felony, as ''for felony for the death of I. &," or '* for burglaiy in 
breaking the house of I. S.," 3m. Ibid: 1 Ardhl. Gr. Praa A SI., 7th edi., 
1860, top., p. 169. And the reason is, that it may appear to the judges, 
upon the return of a habeas eorpuiy whether it be felony or not. 2 Wils. 
158-9. If it does not appear by such retuxnthat'he is committed for and 
charged with a criminal offence, the court will either discharge or bail him. 
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that there is such cauBe, or let him to bail under the sixth 
section. Ho shall require rocognizance, with or without 
sureties, as he deems proper, from all material witnesses 
against the accused. (Acts 1847-8, p. 180, § 17, 18, 28, 
24 ; 1848-9, p. 49, ch. 93, § 1. 1 R. C. p. 598, § 1. Acts 
1866-7, p. 924, § 15. 

§ 16. When a justice so considers that there is sufficient 
cause for charging the accused with the ofience, unless it be 
a case wherein it is otherwise specially provided, the com- 
mitment shall bo for trial, and the recognizance be for ap- 
pearance, in the county or corporation court at such time 
as the case can be proceeded in before such court The jus» 
tice shall return to the clerk of such court, as soon as may 
bo, a certificate of the nature of the offence, showing 
whether the accused was committed or recognized therefor ; 
and the clerk, as soon as may be, shall inform the attorney 
for the commonwealth in said court of such certificate. 
Acts 1847-8, p. 132, § 18, 22 ; 1866-7, p. 924, § 16. 

V 17. Every examination and recognizance taken under 
this chapter shall, by the judge or justice taking it, be cer- 
tified to the clerk of the court before which the party charged 
is to appeAr, on or before the first day of its session. If ho 
fail, he may be compelled to do so, by attachment, as for a 
contempt. Acts 1847-8, p. 133, § 20 ; 1866-7, p. 924, ^ 17. 

§ 18. A justice to whom complaint is made, or before 



And this role is said to apply not only where no cause at aU is expr ecao d in 
the mittimus, bnt also when it is so loosely set forth that the ooort cannot 
judge whether it were a reasonable ground of imprisonment. 2 Hawk. P. 
C, oh. IG, f 16 ; 1 Chit Cr. Law 111 ; 2 Inst 62; Dalt J., ch. 166. In 
committing for a misdemeanor, the mittimus should state the cause of com- 
mitment as in felony. Young t. Com. 1 Bob. B. 744. 

But though the warrant of commitment be def eotiye, the court will not 
discharge the prisoner finally on that account. There is no doubt that a 
judge before whom a prisoner is brought wiU look beyond the commitment, 
if necessary, and wiU bail or remand, according to circumstances. See 1 
Arch. Cr. Pr. & PL 7th edi. top. p. 172 ; 5 Cowen, 50, 68; 8taU 9. Patter, 
Dndley*s S. C. B. 206 ; Young v. Com, 1 Bob. B. 744. 
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^hom a prisoner is brouglity may associate with himself one 
or more justices of the counly or corporation, and they may 
together execute the powers and duties before mentioned. 
Acts 1847-8, p. 138, § 27 ; 1866-7, p. 924, § 18. 

When judge or jxisUce may supersede commitment or dis- 

charge recognizance. 

§ 19. If a person be in jail, or under recognizance to an- 
swer a charge of assault and battery or other misdemeanor, 
for which there is a remedy by civil action, unless the oftence 
was committed by or upon a sheriff or other officer of jus- 
tice, or riotously, or with intent to commit a felony, if the 
party injured appear before the judge or justice who made 
the commitment or took the recognizance, and acknowledge 
in writing that he has received satisfaction for the injury, 
such judge or justice, in his discretion, may, by an order 
under his hand, supersede the comnutment, or discharge the 
recognizance as to the accused and the witnesses. Acts 
1847-8, p. 138, § 30 ; 1866-7, p. 924, § 19. 

§ 20. Every order discharging a recognizance shall be filed 
with the clerk, before the session of the court at which the 
party was to appear, and an order superseding a commitment 
shall be delivered to the jailor, who shall forthwith discharge 
the witnesses (if any) and the accused, and against him judg- 
ment shall be entered, in the said court, for the costs of the 
prosecution. Acts 1847-8, p. 138, § 30, 31 ; 1866-7, p. 
924, § 20. 
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§ 1. Upon notice of a death supposed to have been caused 
by violence and not by casualty, the coroner of the city of 
Rkhrrurndf if the dead body be in the penitentiary, and in 
any other case, the coroner of the county or corporation in 
which the dead body is, shall issue a warrant to the follow- 
ing effect : " County (or corporation) of , towU: To 

the sheriff (or sergeant,) or any constable of cottnfy, 

(or the corporation of :) Tou are required to mmman 

twelve jurors of the ccfWfUy (or corporation) of , to 

attend before me, a coroner of said county (or corporation), at 

the dweUing-hxmse of , (or at a place called ,) w 

said county (or corporation,) at the hour of , to enquire 

upon the view of the body of , (or a person unknown,) 

Uiere lying dead, when, how and by what means he came to his 
death. Given under my hand this day of . * 



Coroner.** 



(1 R. 0. p. 288, § 7. Acts 1829-80, p. 9, ch. 6, § 1. 1847-8, 
p. 184, ch. 16, 5 1, 2. 1866-7, p. 919, § 1.) 

§ 2. The coroner may issue a summons, directed like the 



warranty commanding the officer to summon witnossea to 
attend before him at such time and place as he may direct 
(Acta 184:7-8, p. 185, § 5 ; 1866-^7,. p. 919, § 2.) 

§ 3. Any such officer to whom the warrant or smnmons 
may be delivered, shall forthwith execute it„ and make rec- 
tum thereof to the coroner at the time and place named 
therein ; if he fail so to execute and return the same, he 
shall forfeit twenty dollars ; and if any person^ summoned 
as a juror, fail to attend as required, without sufficient* ex- 
cuse, he shall forfeit ten dollars. (Acts 1847-8, p. 135, § 5 ; 
1866-7, p. 919, § 3. 

§ 4. If twelve jurors do not attend, the comer may require- 
the officer or any other person, to summon others. When 
the full number of twelve have appeared, the coroner, in 
view of the body,* shall administer to them the following 
oath : '^ You swear that you wUl diUgmOy inquire^ and true 
presentment make^ when^ how and by what meanSy the person 
whose body here lies dead came U> his deaths and return a true 
inquest thereof upon your own knowledge and the evidence before 
you. So help you God:' (1 R. 0. p. 288, § 8, 10 ; p. 290, 
§ 18, 21. Acts 1847-8, p. 135, § 4 ; 1866-7, p. 919, § 4.) 

§ 6. Witnesses on whom the summons before mentioned 
is served, may be compelled by the coroner to attend and 
give evidence, and shall be liable in like manner as it* the 
summons had been issued by a justice in a criminal case. 



1 A coroner's duty is judicial, and he can only take an inqnest super 
visum corporis; and an inqnest, in which the jury were not sworn by the 
coioner himself, and super visum corporis^ is absolutely Yoid. King v. 
Ferrand^ 8 Bam. & Aid. 280; 1 Ghitty'sBep. 745-756, S. 0. more folly 
repotted; 2Hale68; 2 Hawk. ch. 9, §82. So essential is the view of the 
body to the Talidity of the inquisition, that if the body is not found, or if 
from any other cause, the -view cannot be had, no inquest should be takAn 
by the coroner. For the purpose of having the view, the coroner may order 
the body to be disinterred within a reasonable time after the death of the 
person, either for the purpose of taking an original inquisition, where none 
has been taken, or a further inqusition, where the first was insufficient,. 
2 Hawk. ch. 9, § 28 ; Jerns on Cor. 29 ; Mayo's Guide to Mag. 186-7. 
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They shall be sworn* by the coroner before giving evidence 
to the ioquest, and their evidence shall be reduced to wri- 
ting' by him or under his direction, and subscribed by them 
respectively. (1 R. C. p. 290, 9 17. Acts 1847-8, p, 184, 
5, 6, 7 ; 1866-7, p. 919, § 6.) 

$ 6. The jury, after hearing the evidence^ and maldng all 
needful inquiries, shall deliver to the coroner their inquisU 
tion, wherein they shall state the name of the deceased, 
(if it be known), the material circumstance attending 
his death, and if they find that he camo to his death 
by unlawfal violence, who were guilty thereof, either 



• For the doctrine in r^iard to the religions belief of a witneas, aee 
Perry'i cage, 8 Gratt. 632. We intentionally omit the form of the oath ; it 
may be found neoessary to depart from a partienlar form. M, y. EtUrth- 
man, dc,, 1 Oar. & Marah. 248 ; 41 Eng. Gool Law Bep. 189, is an instance 
in which the form of an oath to a witneas was Taried. There the witness 
was a Chinese, and not understanding the English language, an inteipreter 
was sworn, who said that he was acquainted with the mode of *iltnitiifl**wtig 
an oath to a Chinese witness, and described it in the manner in which it 
was afterwards administered, adding, that he had frequently seen it so ad- 
ministered, and belieyed it to be binding in that form. The witness was 
then called, and on getting into the box immediately knelt down, and a 
china saucer haying been placed in his hand, he struck it against the brass 
rail in front of the box and broke it. The crier of the court who swears the 
witnesses, then, by direction of the inteipreter, administered the oath in 
these words, which were translated by the inteipreter into the Chinese lan- 
guage : '* You shall tell the truth and the whole truth : the saucer is cracked, 
and if you do not tell the truth, your soul will be cracked like the saucer.*' 
Bep. Bey. C. V. p. 995, note. 

3 The fair and obyious meaning of the words spoken, and not the result 
<A. the eyidence, should be reduced to writing, (in the hearing of the acensed, 
if he be present), and, so far as is consistent with the dronmstances, in the 
exact natural language and peculiar expressions used by the witnesses. See 
Mayo's Guide to Mag. 188; 8 East. P. C. 

4 The coroner is to judge of the eompeUney of the eyidence, and leayo 
its weight to the inquest; and upon a question of competency, it is stated 
as a uniyersal maxim, that a fact must be established by the same rules of 
eyidence whether it be followed by a criminal or dyil consequence. Jeryis 
on Ooro. 288. 
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-Bs principal or accessory.* The inquisition may be to 

the following effect :. " County (or corporation) of , 

to wit : ** An inquisition taken at , in the county (or cor- 
poration) of , on the day of , in the 

year , before , a coroner of the said county (or 

corporation), upon the vieto of the body of , (or a per- 
son unknown), there lying dead. The jurors sworn to inquire 

wheny how and by tohat means the said (or person), 

came to his death, upon their oaths do say : (Then insert when, 
how and by what person, means, weapon or instrument, he 
was killed, and any material' circumstances). In testimony 
whereof the said coroner and jurors Jiave hereto set their hands. 
(1 K. C. id. § 21. Acts 1847-8, id. § 8. 6 and 7 Vict. ch. 
83, § 2.. 9 and 10 Vict. ch. 62. Acts 1866-7, p. 920, § 6.) 

§ 7. The coroner shall return to his county or corporation 
court the inquisition, written testimony and recognizances 
by him taken; and if the jury find that murder, man- 
slaughter or assault, had been committed on the deceased, 
shall require such witnesses as he thinks proper, to give a 
recognizance to appear and testify at such court when it sits 
for the trial of the accused. (1 R. C. id, § 17. Acts 1847-8, 
id. §9; 1866-7, p. 920, § 7.) 

§ 8. If a person, charged with the offence by the inquest, 
be not in custody, the coroner may, for his apprehension, 
issue process in the same manner as a justice ; it shall be 
returnable before a justice, and proceeded on as directed 
by chapter two hundred and four.* (1 R. C. p. 288, § 9 ; 

The enqnirieB of the jmy cannot extend to accessories qfter the fact, 
as they cannot in any wise be implicated in the canse of the death. They 
«hoQld howeyer inqniie of accessories before the fact, for sach are instni- 
xnental to the death. 2 Hawk. P. G. ch. 9, § 26, 27; Jerris on Ooro. 25 ; 
llayo B Gnide to Hag. 187. 

< See G. Y. ch. 204; ante, ch. 1, on "Arrest, Gommitment and BaiL" 
Qumre: If a coroner has authority to commit to jail for trial, a person 
x^arged by the inquest with felony. Wormeleif ▼. Cam. 10 Gratt 648. 

If he has not sach authority, it is too late to object to it after the prisoner 
lias been regularly examined and sent on for trial, and has been indicted 
for the felony in the Gironit Gonrt Ibid. 



72 coroner's inquests. 

p. 290, § 20 to 26. Acts 1847^8, p. 136, § 10 ; 1866 1r 

p. 920, § 8.) 

§ 9. If tlie dead person be a etranger, \vbether an ioqueet 
be taken, or the coroner, called on to view the body, thinks- 
it unnecessary to have an inquest, he shall cause the body to 
be decently buried. If the coroner certify that he believes 
the deceased has not sufficient estate in this State to pay the 
expenses of the burial, the coroner's fees, and the expenses, 
of the inquest, if one was taken, they shall, when allowed 
by the court of the coroner's county or corporation, be 
[paid] out of the treasury. In other cases, all such charges 
shall be paid out of the estate of the deceased, or if the es- 
tate be insufficient, by the county or corporation aforesaid^ 
unless the inquest be on the body of a convict in t^e peni- 
tentiary ; in which case the same shall be paid out of the 
treasury, after being allowed by the Executive. (1 R. C. 
p. 290, § 19. Acts 1829-30, p. 9, ch. 5, § 2 ; 1847-8, p. 
136, § 11 ; 1866-7, p. 920, § 9.) 

§ 10. In taking an inquest, the coroner may require one 
or more physicians to attend, and give information and 
render services, incident to his profession, iiseful to the 
jury ; and reasonable compensation therefor shall be allowed, 
as part of the cost of the inquest. (6 and 7 Will. IV. ch, 
89. Acts 1847-8, p. 137, § 15 ; 1866-7, p. 920, § 10.) 

§ 11. If a coroner fail to perform any duty, herein re- 
quired of him, he shall forfeit one hundred dollars. In 
case of such failure, or if there be no coroner authorized 
to act, or none in the neighborhood in which the dead body 
may be found, a justice of the court by which the nomina- 
tion of a coroner so authorized was or might be made, may 
act as coroner,'' and be entitled to the same fees, and be 
subject to the same penalties. (1 R. 0. p. 291, § 26 ; p. 



7 A justice of the peace acting as coroner, and having as coroner com-^ 
znitted a person to jail for felony, may certify the fact of such committal 
as a justice of the peace. Ibid. 
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- :293, § 32. Acts 1829-30, p. 9, ch. 5 ; 1847-8, p. 137, § 

13, 14; 1866^7, p. 920, § 11.) 

§ 12. Under this chapter, proceedings may be had for 
iumnaoning a jury and witnesses, and an inquest may be 
' held, as well on Sunday as on any other day. (Acts 1847-8, 
p. 137, § 12; 1866-7, p. 920, § 12.) 
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§ 1. Offences are either felonies or misdemeanors. Such 
't>ffen3es as are punishable, when committed by free persons, 
with death or confinement in the penitentiary, are felonies ; 
all other ofiences are misdemeanors, except that an offence 
which, when committed by a slave, is punishable with death, 
as as to such slave a felony.^ (Acts 1847-8, p. 121, ch. 

11, § 1.) 



1 Eveiy offence to which a capital punishment is annexed by statute, is 
A felony, and since the establishment of the penitentiaiy, every offence 
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§ 2. No crime shall be punished with death, nnless it he 
directed by statute. (Acts 1847-8, p. 124, $ 34.) 

§ 8. A common law offence for which punishment ia pre- 
scribed by statute, shall be puubhed rnly iu the mode so 
prescribed. (Id. § 80.) 

§ 4. There shall be no plea of benefit of clergy, nor any 
distinction between murder and petit treason ;* but the last 
mentioned offence shall be punbhed as murder. (1 R. C. 
p. 617, § 8 ; p. 618, § 10, 11, p. 632, ch. 172. Acts 1847-8, 
p. 124, § 22.) 

§ 5. No suicide nor attainder of felony shall work a cor* 
ruption of blood or forfeiture of estate. (1 R. C. p. 613, 
§ 35 to 58. Acts 1847-8, p. 124, § 23, 25.) 

§ 6. The commission of a felony shall not stay or merge 
any civil remedy. (Id. § 29. 1 R. C. p. 581, ch. 155.) 

§ 7. In the case of every felony, every principal in the 
second degree and every accessary before the fact, shall be 
punishable as if he wero the principal in the firat degree,* 
and every accessary, after the fact, shall be confined in jail 



there punishable, is in like manner a felony, unless it be by statute denom- 
inated a misdemeanor. Barker t. Com.f 2 Va. Gas. 122. 

An indictment for petit laroeny, which proceeds to charge that the person 
indicted has been previonsly indicted, tried and sentenced for another petit 
larceny, ia an indictment for a felony. Eider y. Cam, 16 Gratt. 499. 

9 Petit treason is abolished in England by 9 Qeo. iv. ch. 81, § 2 ; and in 
Kew York, by 2 B. S. 657, § 8, and the offence now is treated as murder. 

3 This is the language of all the modem English statutes on the subject. 
See 11 Geo. iv. and 1 W ilL iv. ch. 66, § 25 : 2 WiU. iv. ch. 84, § 18 ; 1 Vict, 
ch. 85, S 7; 1 Vict, ch, 86, § 7; 1 Vict. ch. 87, § 9 ; 1 Vict, ch. 89, § 11, 
Under this last,ithe case of B, v. Wallace, dU., 1 Carr. & Marsham. 200'; 
4t Eng. Com. Law Bep, 118, was decided. As to an accessary c^/T^the faol,. 
there is by the 1 Vict. ch. 86, § 7, and 1 Vict. ch. 87, § 9, an exception of 
a receiver of stolen property. No such exception seems necessary here ; 
for, under § 19, po»U ch. 15, the receiver is (and it is so adjudged in Smith* $ 
ease, 10 Leigh 695) a principal felon. Indeed, the words at the end of that 
section, ** and may be proceeded against although the principal offender be 
not convicted," may very properly be struck out as superfluous. Rep. Rev.. 
O. V. p. 986, note. 
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not more than one year, and fined not exceeding five hun- 
dred dollars.^ (Acts 1847-8, p. 121, § 2. 11 Geo. IV., 
and 1 Will. IV. ch. 66, § 26. 2 Will. IV. ch. 84, § 18. 
1 Vict. ch. 85, § 7. Id. ch. 86, § 7. Id. ch. 87, § 9. Id. 
ch. 89, § 11.) 

§ 8. But no person in the relation of husband and wife, 
parent or grandparent, child or grandchild, brother or sister, 
by consanguinity or affinity, or servant to the oftender, who, 
after the commission of a felony, shall aid or assist a prin- 
cipal felon or accessary before the fact, to avoid or escape 
from prosecution or punishment, shall be deemed an acces- 
'Sary after the fact. (Acts 1847-8, p 122, § 5.) 

§ 9. An accessary, either before or after the fact, may, 
whether the principal felon be convicted or not, or be amen- 
able to justice or not, be indicted, convicted and punished 
in the county or corporation in which he became accessary 
or in which the principal felon [might be indicted. Any 
such accessary before the fact, may be indicted, either with 
such principal or separately. (1 R. C. p. 589, § 8 ; p. 609, 
§ 37. Acts 1847-8, p. 121, 2, § 3, 4, 5.) 

§ 10. Every free person who attempts^ to commit an of- 

* A verdict, which finds a person indicted as being aocesary to murder, 
to be guilty thereof, bat does not determine whether he is guilty as acces- 
sary to murder in the first or second degree, is erroneous, and ought to be 
set aside, and a venire fucias de novo awarded. Com, t. Williamson, 2 Va. 

Cas. 211, 

To constitute an offence under this act, the attempt must be made by 

an actual ineffectual deed done in pursuance of, and in furtherance of the 

design, to commit the offence. UTil, A als, ▼. Com^ 6 Gratt. 706. 

But if parties combine to commit an offence, and they aU assent to it, and 
some of them, only, go tq do the act, aU are principals in the offence. Und, 

The oTert act done in the attempt to commit the offence, need not be the 
last proximate act prior to the consummation of the felony attempted to be 
perpetrated. Ibid, 

An indictment for an attempt to commit an offence, ought to charge some 

act done by the defendant of such a nature as to constitute an attempt to 

commit the offence mentioned in the indictment. Com, t. Clark, 6 Gratt. 

676, 
What is a good indictment for an attempt to commit a felony. See IThL 

A aU. Y. Com., supra ; Com, v. Nutter, 8 Gratt. 699. 
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fence, and in each attempt does any act towards its commis- 
Bion, but fails to commit, or is prevented from committing 
it, diall, where not otherwise provided, be panished as 
follows : 

K the ofieace attempted be punishable with death, the 
person making such attempt shall be confined in the peni- 
tentiary not less than one nor more than two years : 

If it be punishable by confinement in the penitentiary, 
he shall be confined in jail not less than six nor more than 
twelve months : 

If it be punishable by confinement in jail, or fine, he 
shall be confined in jail not more than six months, or fined 
not exceeding one hundred dollars. (Acts 1847-8, p. 122, 
§ 12.) 

§ 11. A prosecution for committing, or procuring another 
person to commit peijury,^ shall be commenced within three 
years next after the peljury w^as committed. And a prose- 
cution for a misdemeanor or any pecuniary fine, forfeiture, 
penalty or amercement, shall be commenced within one year 
next after tli^^re was cause therefor, except that a prosecution 
for petit larceny may be commenced within five years after 
the comission of the oflfence;'^ and except also, that this 
section shall not extend to a prosecution against a master 



f^ As to what constitiites perjury, see past ch. 17, § 1, note 1. 

7 An information in the nature of a writ of quo warranto, though in form 
a criminal prooeeding, yet it in a sabstance a oiTil proceeding, for the trial of 
a civil right : and, therefore, this section does not apply to sncdi informa- 
tions. The Com. ▼. Birehett, 2 Ya. Gas. 61. See 0. V. ch. 149, § 11. 

Under the act 1 B. 0. 1619, p. 614, § 60, it was held that a mle to shew 
oanse why an information should not be filed against the defendant for an 
aasanlt, will be discharged, if it appear that the offence was committed more 
than one year before the rule was granted. Thongh there may prerionsly 
haTe been an indictment within the year, for the same assanlt, which was 
quashed for some defect, the defendant will net^rUieleas be protected from 
farther proseention. Oom. t. Chieheiter, 1 Ta. Gas. 812. This act, how- 
eyer, required the ** information** to be exhibited '* within one year next 
after the offence committed, and not after,** and the proseention, in this 
ease, was instituted by indictment. 
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*or skipper of a vessel, for carrying a Biave oat of the State.^ 
1 R. C. p. 614, § 60, 61. Acta 1881-2, p. 26, ch. 27 ; 1838, 
p. 81, ch. 19, § 5 ; 1847-8, p. 144, § 14.) 

§ 12. Prosecutions for offences committed, wholly or in 
part, without, and made punishable within this State, may 
be in any county or corporation, in which the offe!ider may 



A presentment for a misdemeanor is the commencement for the prose 
cation ; and unless the proseontion is then barred by the statute of limita- 
tion, it will not be barred by the failure to file an information or indictment 
''upon the presentment before the time of limitation runs oat. Com> v. 
Christian, 7 Gratt. 631. 

It seems that moUans are included in this act, for the limitation of pros, 
secution on penal statutes. See Auditor of Pub> AceoutUs ▼. Cfraham, 1. 
OaU 475, Also 0. V. ch. 43, § 1. 

After a verdict of conyiction for misdemeanor, an appellate court will 
presume that the offence was proved to have been within the period of limi- 
tation, where the record does not show the contrary. Earhari v. Com., 9 
Leigh 671. 

No statute of limitations which shall not in express terms apply to the 
Commonwealth, shall be deemed a bar to any proceeding by, or in behalf 
of the same. G. Y. ch. 42, p. 225, § 23. 

There is no general statute of limitations applicable to felonies ; and in- 
stances have occurred in which, after the crime had been committed more 
than a dozen years, the felon has been arrested, convicted and punished. 
The case of Eugene Aram, which has been the subject of an interesting 
work, is the most striking that can be mentioned. At the assizes held for 
the county of York, on the 3d of August, 1859, he was tried for the murder 
of Daniel Clctrke on the night of the 7th of February, 1745, 3 Bob. Pr. 
(old edi.) 7 ; Wharton's Am. Cr. Law, 4th edi.,§ 442. 

In Penn^hania, it has been dedded, that the act of limitations must be 
-pleaded specially, if the defendant wishes to avail himself of its provisions, 
<bm, V. Eutehinson, 2 Parsons 458, Such, however, is not the general rule, 
%hich is that advantage may be taken of the statute on the general issue, or, 
vrhen it appears on record, by motion in arrest of judgment, or motion to 
'quash. State v. JSoHneon, 9 Foster 274; MeLane v. State, 4 George 885 ; 
U, 8. V. WoMne, 8 Granch, G. G. B. 441 ; U. 8. v. White, 5 Oraach, C 
O. B. 78 ; Wharton's Am. Or. Law, 4th edi., § 445, note (j). 

8 There is no limitation to a personal action or prosecution against a 
master or skipper of a vessel, for eanying a slave out of the State. See S 
tl of this ch.; and G« V. ch. 149, $ 11. 
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be found, or to which ho may be sent by any judge, justice 
or court.' (Acts 1847-8, p, 122, § 6.) 

§ 18. An offence committed on the boundary of two coun- 
ties, or within one hundred yards thereof, may be alleged 
to have been committed, and may be prosecuted and pun- 
ishcil, in either county. (Acta 1847-8, p. 122, § 7.) 

§ 14. If a mortal wound or otlier violence or injury be 
inflicted, or poison be administered, in one county or cor- 
poration, and death ensue therefrom in an another county 
or corporation, the offence may be prosecuted in either. (1 
R. C. p. 609, § 36. Acts 1847-8, p. 122, § 8.) 

§ 15. A person acquitted by the juiy, upon the facts and 
merits on a former trial, may plead such acquittal in bar 



> If a person be stricken or poisoned in, and die by reason thereof, oat 
of this State, the offender shall be as guilty, and be proeecnted and pnnr 
ished as if the death had occurred in the oonnty or corporation in which 
the stroke or poison was giyen or administered. See post. oh. 12, § 6. 

^^ A nolle prosequi entered by the attorney for the Commonwealth, and a 
subsequent discharge from custody, is not an acquittal or discharge from 
further prosecution, and does not support the plea of autrefois etequit^ 
Lindsay t. Com,, 2 Va. Gas. 045. See also Com, t. Adoock, 8 Gratt. 661, 2. 

A nolle prosequi in criminal proceedings does not amount to an acquittal 
of the defendant, but he may again be prosecuted for the same offence, or 
fresh process may be issued to try him on the same indictment, at the dis- 
cretion of the prosecuting officer. State y. 7*honUonj 13 Iredell, 256 ; 
Com, T. Wheeler, 2 Mass. 172 ; 1 Archbold's Grim. Prac and PL, 7th edi^ 
1860, top p. 336, note, 

A dismission of a presentment by the court at the instance of the attor- 
ney for the Commonwealth, must be regarded only as an informal nolle 
prosequi. Such a dismission can be pleaded neither as an acquittal nor as 
a retraxit * Indeed, a retraxit la unknown to the common law, at least so 
far as regards a prosecution at the suit of the Commenwealth. Wortham 
Y. Com,, 5 Band. 669. 

A general plea that the defendant had been theretofore acquitted of the 
same offence will be rejected by the court. The plea ought to set forth the 
court in which, and the time when, the prosecution, trial and acquittal took 
place. It ought to Youch the record, if of (he same court, or shew the re* 
cord of acquittal, if of another court. Ibid* 

To prevent delay and false pleas, it is required that the prisoner, when 
he pleads (mtrrfois acquit or autrtifois eontdet in another court, should b« 



CRIMES AND PUNISHMENTS. 79» 

of a second prosecution for the same offence," uotwith- 



ready to pxoye imtanUr the trath of his plea, so far as it respects the re- 
cord of the former trial. For the record is a part of his plea, and the 
trath of that part must be proyed to the court by a transcript of the record 
duly certified, or the record itself properly brought before the court. And 
if this proof is not instantly given, the court will overrule the plea, though 
for good cause shown, it will give him time to plead until the record can be^ 
procured. Op. of Gen'l Ct, in Com, v, Myer- 1 Va. Gas. 282, 

A discharge of a jury, after they have rendered a verdict against a pris- 
oner, but which verdict is adjudged to be a nullity, because it was not duly 
perfected, and therefore set aside as insufficient, is no bar to a prosecution 
under the same, or a new indictment. Oilisan v. Cam,, 2 Va. Gas. 70, 111^ 

11 Whether the offence for which the party stands charged is the same 
offence of which he has before been acquitted or convicted, is often a diffi- 
cult question. The general rule is, that unless the first indictment was 
such as the prisoner might have been convicted upon by proof of the facts 
contained in the second indictment, an acquittal on the first indictment can 
be no bar to the second. See 8 Bob. Prac., (old edi.,} 129-182, and the 
cases there cited ; also Davis' Grim. Law 444-446. The rule imdoubtedly 
is, that if the prisoner eatUd have been legally convicted on the first indict- 
ment, upon any evidence that might have been adduced, his acquittal cm 
that indictment may be successfully pleaded to a second indictment ; and 
it is immaterial whether the proper evidence were adduced at the trial of 
the first indictment or not. See 1 Archb. Grim. Prac. and PL, 7th edi. 
1860, top p. 363-4 ; B, v. Sheen, 2 G. 4 P. 684 ; B. v. Clarke, 1 Brod. & 
B. 473 ; M. v. Eembden, 9 East 437 ; Com, v. Wade, 17 Pick. 395. 

A plea of autrefois acquit must ahew that the defendant was legitimo 
modo aequietatue, viz : that he was acquitted upon an indictment sufficient 
to induce punishment if he had been convicted, and charging the Eame- 
offence ; and if it appears manifestly to the court, on looking at the two in- 
dictn^ents, that the offences charged cannot be the si^e, it is clear that the 
defendant cannot, by averment, shew that they are the same, because he- 
would thereby contradict the record. Per Abbott, G. J. in The King v, 
Taylor, 3 B. & G. 502, The record of the former acquittal must be vouched. 
WorHiam v. Com,, 5 Band. 669. 

A prisoner having been acquitted of e^ felony, in the forging of an order, 
and also of falsely uttering as true a forged order, cannot plead that acquit- 
tal to an indictment for a miedemeanor, charging him with having falsely 
and fraudulently obtained sundry goods, by means of a false privy token, 
and counterfeit letter, which privy token was the same order, of the forgery 
and uttering of which he had been acquitted. Com. v. Q^ann, 2 Va. Gas. 89.. 

If a person be indicted for shooting S. W., and thereof acquitted, and 
then indicted for shooting J. W., the plea of autr^oie acquit will not be 
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-standing any defect in the form or substance of the iudict- 



snpportedy thongh the same act of ahooting is charged in both indictments ; 
for the jorj who tried the first indictment might haire acquitted the pris> 
oner on groonds not affecting the second trial. Vaughan t. Cofm,, 2 Ya. 
Cas. 273. 

If a prisoner be acquitted of burning the bam of Jodah Thompson, 
he cannot plead this acquittal in bar of an indictment for burning the 
bam of c/oMflM Thompson. 2 Va. Cas. 825. See also Com. ▼. Wade, 17 
Pick. 400. 

When the plea of autrefois acguU or convict is determined against the 
defendant, in this country in most cases he is allowed to plead over, and 
to have his trial for the offence itself. Wharton*s Am. Cr. Law, 4th edi., 
§ 572 ; Dayis* Crim. Law ^7 1* Barge ▼. Com., 3 Penn., B. k Watts 662; 
Com. y. Ooddard. 13 Mass. 455 ; Foiter v. Com., 8 Watts & 8. 77 ; Eim y. 
State, 1 Ohio St B. 16. In England this is allowed in felonies, but not in 
misdemeanors. jR. y. Oibaon, 8 East 107 ; B. y. Taylor, 3 B. A C. 502 ; 
rS. C. 6 Bow. A B. 422. . 

As the defendant generally pleads oyer to the felony at the same time 

with the issue on the plea of autrtfois acquit, the jury are chaiged again to 

inquire of the second issue, and the trial proceeds as if no plea in bar had 

been pleaded. M. y. Vandercomb, 2 Leach 708 ; B. y- Cogan, 1 Leach 448 ; 

JR. y. 8hean, 2 0. A P. 685. 

If the defendant pleads autrefois acquit and not guilty, and issues be 
joined on both pleas, the jury ought not to be charged with both these 
issues at once, because, if they find for the defendant on the plea of autre^ 
fois acquit, the former acquittal is a bar to the indictment, and no further 
trial ought to be had. Tilghman, C. J. in Com, y. Demuth, dbc, 12 Serg. 
& Bawle 891. 

As to plea of autrefois confdet, see Com. v. Kinn^, 2 Va. Cas. 189 ; Com, 
y. Jackson, 2 Va. Cas. 601 ; 8mith y. Com-, 7 Gratt. 598 ; 8 Bob. Prac, (old 
edi.,) 181>188; 2 Hale 258; 2 Hawk. ch. 86; 1 Archb. Cr. Prac. and PL, 
7th edi. 1860, top p. 671-374, and cases cited in notes ; B. y. Scott, 1 -Leach 
.401 ; B. y. Botcman, 6 Car. & P. 837. The judgment, if in fayor of the 
^prisoner, is, "that he go thereof without day," Ibid* 

In England, when upon a demurrer to a plea of autrefois acquit the oomt 
/hold the plea to be bad, and the indictment is for a misdemeanor, it is hdd 
that the judgment to be giyen is not a judgment that the defendant do 
answer oyer, but a final judgment. TheJ^ing y. Taylor^ 8 Bam. A Czeas. 
502 ; 10 Eng. Com. Law Bep. 166 ; 1 Bennett & Heard's Lead. Crim. Cas, 
840-848 ; Begina y. Bird and w^fe, 2 Eng. Law and Eq. Bep. 580, note. 
But, in this country, when the plea is found against the defendant, he wiU 
'be put to plead again to the indictment, and the trial will piooeed as if no 
preyious proceedings had pasaed. Com, y. Qoddard, 18 Mass. B. 455; 
<Com. T. Jackson, 2 Va. Cas. 501 ; 8 Bob. Prac (old edi.3 184. In the 
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ment or accusation on which ho was acquitted. (Acts 1847-8^. 
p. 122, § 10, 11.) 

§ 16. A person acquitted of an offence, on the ground of 
a variance" between the allegations and the proof of the 
indictment or other accusation, or upon an exception to the^ 
form or substance thereof," may be arraigned again on a 
new indictment or other proper accusation, and tried and- 
convicted for the same offence, notwithstanding such formal 
acquittal. (Id.) 

§ 17. No person shall be convicted of felony, unless by 



lAst cited, the indictment was for assanlt and battery, and the plea was 
autr^cis cowHct, The court decided that if the informality in the replica- 
tion were cnred by amendment, and the defendant ahonld not withdraw his 
demurrer, the demurrer ought to be oyerroled, and a judgment rendered of 
respondeat ouster, 

'' A prisoner is indicted for embezzling the goods of W. and at the fifth 
term after he was examined for the offence, he is tried and conyicted; but 
the verdict is set aside for a yariance between the allegation and the proof, 
as to the ownership of the goods ; and the case is continued. At the next 
tenn of the court the attorney for the Commonwealth enters a nolle prosequi 
upon the indictment ; and the prisoner is indicted again for the same offence ; 
the indictment in the first count being the same as in the former indict* 
ment, and another count charging the goods embezzled to be the goods of 
A. The second indictment is proper and in time ; and the prisoner is not 
entitled to be discharged. Com. v. Adeock^ 8 Gratt. 661-2. 

In an indictment for larceny, the name of the owner of the property 
charged to have been stolen, must be stated; and if it appears that the per- 
son so stated to be the owner was a married woman at the time of the lar- 
ceny, it is error, and the prisoner should be acquitted. And in such a case 
if there is a verdict and judgment against the prisoner, which on appeal is 
reversed, when the case goes back a nolle prosequi may be entered, and a 
new indictment may be found. Hughes v. The Commonwealth, 17 Gratt. 
565. 

" Judgment against the prosecution on a demurrer, is not final, but a new 
bill may be sent in, with the defect cured* U. 8. v. Wcntkyne^ 8 Cranch, 
C. C. B, 441 ; Wharton's Am, Crim. Law, 4th edi. § 529. 

A prisoner having been tried for a felonious offence, and judgment hav- 
ing been arrested because the verdict against him was too uncertain and 
defective to authorize a judgment thereon, it was held that, in this case, the 
prisoner mi^t be again tried on the same indictment. Oom» v. ffatton^ 8- 
Qxatt.628. 
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outlawry, or by his confession of guilt iu court, or by his 
plea or demurrer,** or by the verdict of a jury, accepted and 
recorded by the court. (Acts 1847-8, p. 122, § 9.) 

§ 18. Approvers shall not be admitted in any case. (Id. 
§24.) 



^* A genend demurrer to an indictment for felony conf esaes the snbject- 
matter of it, and judgment against the defendant on snoh demurrer is flnaL 
Regina v. Faderman\ 4 Gox 0. G. 859 ; 8. G. 1 Bennet k Heard's Lead. 
Grim. Gas. 834-839; Wharton's Am. Grim. Law, 4th edi. § 527; Starkie, 
^Grim. PL 848. But see 1 Archb. Gr. Prac. and PI. 7th edi. 1860, top p. 
881, and note (1). This was formerly doubted ; 2 Hale, 257, 815 ; 4 Black. 
Gom. 334 ; Starkie's G. P. 297; 2 Inst 178 ; 2 Hawk. oh. 31, § 5 ; 2 Hale 
225 ; Gh. G. 3L 489 ; 2 Leach 608. This doubt, however, existed only in 
the case of a general demurrer concluding in bar; for it was said to be dear 
that if the demurrer prayed judgment of the indictment, and that it mig^t 
be quashed, the prisoner could never be concluded from pleading over to 
the felony, either at the same time or after the determination of the legal 
exceptions. Wharton's Am. Gr. Law, 4th edi. § 627 ; 1 Salk. 59 ; Gro. EUz. 
196 ; Dyer 88, 89 ; Hawk. b. 2, ch. 81, § 6 ; Foster «. Gom., 8. Watts i Ser. 
77. But notwithstanding the finality of the judgment against the defend- 
ant on general demurrer to the indictment, it is within the discretion of the 
court to permit the defendant to withdraw his demurrer and to plead to the 
indictment. Begina v. Smithy 4 Gox G. G. 42 ; 1 Bennet A; Heard's Lead. 
Gas. 889 ; Wharton's Am. Grim. Law, 4th edi. § 527 ; BUxU v. WiUcifiA, 17 
Vermont 152 ; Bennett v. The State, 2 Yerger 472 ; Beans v. Com,, 8 Met- 
icalf 458. In Begina v. Faderman^ eupra, (decided in 1850, by the Gourt 
of Griminal Appeal, the highest criminal court in England,} it was said by 
Alderaon, B. in delivering judgment of the court, — '' It seems to me, upon 
the whole case, this being a general demurrer, that it does contain a eon- 
femony and that the permission to plead not guilty afterwards is an indul- 
•gence granted by the court only in those cases in which the demurrer is 
what is called a demurrer in abatement, and this is not one of that descrip- 
tion. The judgment is a final judgment." Leave was asked, in this case, 
to withdraw the demurrer, and plead to the merits, but this was refused, 
.and sentence was passed upon the prisoners. 

In misdemeanors, if a demurrer to an indictment is overruled, the de- 
murrer is to be treated as an admission of the fact averred in the indict- 
ment, and final judgment shall be rendered against the defendant. I Ghit- 
ty's Grim. Law 442 ; Hawkins, P. G. book 2, ch. 81, § 7 ; Archbold's Gr. PL 
/85 ; 1 Aichl. Gr. Prac. and PL, 7th edi., 1860, top p. 881 ; Wharton's Am. 
Grim. Law, 4th edi. i 528 ; 1 Bennett & Heard's Lead. Grim. Gas. 888. It 
OEieems, however, that even where the disposition is to treat the judgment on 
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§ 19. Except \vhere it is otherwise expressly provided, a 
person convioted of felony shall not be a witness, unless he 
has been pardoned or punished therefor, and a person con- 
victed of perjury shall not be a witness, although pardoned 
or punished. (Id. § 31.) 

§ 20. No person prosecuted for unlawful gaming shall be 
competent to testify against a witness for the commonwealth 
iu such prosecution, touching any unlawful gaming com- 



the demnirer as final, the oonrte in* this oonntiy generally agree with those 
of England in reserving the right to permit the demnrrer to be withdrawn 
at their discretion and the defendant to plead. Wharton's Am. Grim. Law, 
4th edi., $ 528 ; Com. y. Fogffff, 6 Leigh, 688 ; State y. WUkiTis, 17 Ver- 
mont 152 ; Bennett ▼. State^ 2 Terger 472 : Bwins v. Cam. 8 Meto. 458 ; 
Reffina y. Birmingham^ B. B. 8 Queen's Bench 228. 

When a plea in abatement is found in favor of the defendant, the judg- 
ment, in case of misdemeanor, is that he be not compelled to answer the 
indictment, but depart the court without day, 2 Hale 238 ; 10 East 88. 
* When a plea in abatement is found against the defendant, a marked differ- 
ence exists whether the plea in abatement is found bad on a point of law or 
fact. In the latter case, it is fully settled that judgment shall be final. 
The King v. Oibson, 8 East 107. Li the former, the judgment is a retpon- 
deat aueter. Accordingly, if the plea in abatement be to the jurisdiction 
ofth e court, that being matter of law, if found against the defendant, he 
may then answer over to the merits. Bex t. Johnson, 6 East 588. So where 
a plea in abatement, that one of the grand jury who found the bill, was not 
legally qualified, was oyerruled, the prisoner was ordered to plead over, 
Begina v. Dt^if^, 4 Oox G. G. 172, 190. This distinction between the result 
of a verdict against a defendant, on his plea in abatement, and a judgment 
against him on a demurrer, by the prosecution to such plea, is founded upon 
the principle, that whenever a man pleads a fact which he knows, or ought 
-to know, is false, and the verdict be against him, the judgment ought to be 
final ; for every man must be presumed to know whether his plea be true or 
false, as a matter of fact ; but if his plea in abatement be adjudged insuffi- 
cient in law, there shall be an opportunity to answer further ; for every man 
is not presumed to know the matter of law, which he leaves to the judgment 
of the court 1 Bennett A; Heard, Lead. Grim. Gas. 840. On an accusation 
' for a capital crime, however, after the indictment has been abated for mis- 
nomer, the court will not dismiss the prisoner, but cause him to be indict- 
ed de novo, by the name disdoeed in his plea. Gro. Gar. 871 ; 2 Hale 176, 
288 ; Hawk. b. 2, oh. 84, $ 2. Under the Virginia statute there can be no 
abatement, of an indictment or other accusation, for any misnomer of the 
accused. See j>o«ty ch. 18, § 11. 
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mitted by him prior to the commencement of Bucb prosecn- 
tiou ; nor shall any witness giving evidence, either before 
the grand jury or the court in such prosecution, be ever pro- 
ceeded against for any offence of unlawful gaming commit-^ 
ed by him at the time and placo indicated in such prosecu- 
tion ; but such witness shall bo compelled to testify ; and for 
refusing to answer questions, may, by the court, be fined & 
sum not exceeding five hundred dollars, and be imprisoned 
for a term not exceeding six months. (1 B. C. p. 570, § 28. 
Acts 1847-8, p. 124, § 82 ; 1866-7, p. 680, § 1.) 

§ 21. No person who is not jointly tried with the defend- 
ant, shall be incompetent to testify in any prosecution, by 
reason of interest in the subject matter thereof.^ (1 B. C. 
p. 581, § 9; p. 682, ch. 166, § 2. Acts 1847-8, p. 124,. 
§33.) 

§ 22. In a criminal prosecution other than for perjury, or 
an action on a penal statute, evidence shall not be given 
against the accused of any statement made by him as a wit- 
ness upon a legal examination. (Acts 1847-8, p. 153, § 48.) 

§ 23. The term of confinement in the penitentiary or in 
jail, of a white person convicted of felony, where that pun- 
ishment is prescribed, and of a free negro convicted of felo- 
ny in a circuit court, when that punishment is to be inflict- 
ed, shall be ascertaiued by the jury ; and if a free negro bo 
convicted of felony in a county or corporation court, shall 
be ascertained by such court, so far as it is not fixed by law. 
(1 B. C. p. 619, § 12. Acts 1847-8, p. 128, § 18.) 



<^ See R. V. Jjy<ms, 9 Gar. &, Payne, 555 ; 88 Eng. Com. Law Bep. 224, and 
B, y. HinkSf 1 Den. G. C 84. The abstract of this case is, that '* one of 
seyeral prisoners haying pleaded goilty to an indictment for stealing and 
reoeiying, and being tendered as a witness against the others, it was held 
that he was properly admitted as a witness at common law." Rep. Bey. G- 
V. p. 988, note. 

Two persons being jointly indicted for the same offence, and being tried 
separately, one is not an incompetent witness for the other by reason of the 
joint indictment. Lazier y. Com. 10 Gratt. 708. See CamphelVs caae^ 2: 
Ya. Gas. 814 ; 1 Archb. Gr. Frac. and PI., 7th edi. 1860, top p. 500, 501. 
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§ 24. The term of contiiieaieut in jail, of a person foaad 
^ilty of a misdemeanor, where that puDbhaieDt is pre- 
^cribedy shall be ascertained by the court, and the amount 
of the fine, where the punishment is by fine, shall, except 
where it is otherwise provided, be assessed by the jury, so 
far as the term of confinement, aad the amount of the fine, 
are not fixed by law.^* (Acts 1847-8, p. 123, § 19.) 



u On an indictment against seyeral for an aasanlt, the jvaj ahonld not 
assess the fine jointly, but should assess it against each defendant separately. 
Jones v. Oom., 1 Gall 555 ; Chm. v. Bay and w{fe, 1 Va. Oas. 262. 

In no case whateyer, except where some statate hath otherwise directed, 
can judgment of imprisonment, or any other corporal punishment be ren- 
dered, unless the 'defendant be present in court. Orump's case, 1 Va. Gas. 
172 ; WinehelVs ease, 7 Gow. 525. When the defendant is found guilty of 
a misdemeanor in his absence, and the case is one in which, if judgment be 
pronounced on the verdict, he will probably be sentenced to imprisonment 
or other corporal punishment, the course is to award a capias to bring him 
in to receive his judgment, which is called a capias ad audiendumjudiciam, 
11 the defendant was on bail and has made default, there will besides, be a 
proceeding against him and his sureties upon their recognizance. 8 Bob. 
Prao. (old edi.) 287. 

On a prosecution for a misdemeanor, there is a yerdict against the defend- 
ant for a fine, and the court enters up a judgment thereon for the fine and 
costs, and directs a capias ad audiendum against the defendant ; and at a 
subsequent term sentences him to six months* imprisonment in the county 
jaiL The judgment for the fine and costs was final, and no further judg- 
ment could be rendered in the case. The judgment for the imprisonment 
was therefore error, P^fer y. Com. 14 Gratt. 710. 

If an act be declared a misdemeanor, it is of course punishable by fine 
and imprisonment. Dayis' Gr. Iaw 223. It is laid down as a general rule, 
that at common law the punishment of misdemeanors is referred to the dis- 
cretion of the court, to be exercised in every case according to the drcum- 
stances thereof ; subject to these only restrictions, that excessiye fines be 
not imposed, nor cruel and illegal punishments inflicted. The usual and 
legal punishments in cases of misdemeanor, which it is thus, by the common 
law, discretionary with the court to award, are fine and imprisonment, or 
either ; and when the nature and aggravation of the offence shall render it 
expedient, other corporal punishment by whippiog, or standing in the pil^ 
lozy, or both, in addition. Id. 471 ; 1 Ghitty's Ot. Law 710, 717, 796 ; 2 
Hawk. 681. The amount of the fine is here always fixed by the jury ; but 
in all oases of nusdemeanors, whether existing at common law or created by 
statute, in which the punishment of imprisonment is not expressly or by 
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§25. When any person is convicted of an offence and 
sentenced to confinen[ient therefor in the penitentiary, and 
it is alleged in the indictment on which he is convicted, 
and admitted, or by the jury found, that he had been before 
sentenced in the United States to a like punishment, he shall 
be sentenced to be confined five years, in addition to the 
time to which he is or would be otherwise sentenced." 
(Acts 1847-8, p. 123, § 13. 6 and 7 Will IV. ch. 111.) 

neoesBBiy implicatioxi takdn away by some enaotment, it is competent for 
the oonrt, on the conyiction of the offender, to saperadd that pnnikhment, 
for snch time ae it shall deem proper, to the fine imposed by the jnry. Da- 
yis' Or. Law i71. 

Except where the statute has otherwise prescribed, the jnry are not, in a 
case of misdemeanor, to ascertein the term of imprisonment in the common 
jaiL That, at common law, is the province of the oonrt Bnt if the judg- 
ment of the court be that the defendant shall be imprisoned in the jail of 
the county foi^ the term ascertained by the jury, the circumstance of the 
jury's having so ascertained the term will not, after the court has adopted 
that tenn, be any ground for reTersing the judgment. House's ease, 8 
Leig^ 755. 

Judgment of imprisonment may be rendered against a person convicted 
•of a misdemeanor, although it be a case in whidi the jury ought to have 
assessed a fine upon the defendant, and have failed to do so. Fry^s ease, 
1 Va. Oas. 19. 

In any case in which the jury find the defendant guilty of a misdemeanor 
at conmion law, and assess a fine upon him, it is competent to the court, in 
the exercise of a sound discretion, to render judgment for the fine and the 
costs of prosecution, without any sentence of imprisonment or other cor- 
poral punishment. Crump's ease, 1 Va. Gas. 172; Son's case, 12 Wend* 
B44. 

Where there is judgment of imprisonment and also for a fine, the usual 
form is, that the defendant be imprisoned in the jail of the county (or cor- 
poration) for a certain period, which is specified, and thereafter until he 
shall pay the fine assessed upon him, and the costs of the prosecution, or b» 
otherwise discharged by due course of law. 8 Bob. Prao. (old edi.) 287, 
See post, ch. 23, § 18, and note. 

Where there is no judgment of imprisonment, the judgment is, that the 
defendant pay the fine assessed upon him and the costs of the prosecution. 
Should he be in court at the time of pronouncing judgment, an order may 
be entered for his imprisonment until he shall pay the fine and costs, or be 
otherwise discharged. But if he be not in court, process may be awarded 
ior the recovery thereof. Ibid 288 ; Kane's ease, 8 Wend. 204. 

" This section (§ 25) applies to the case of a prisoner who had been con- 
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$ 26. When any snch convict shall have heen ,twice before 
sentenced in the United States to confinement in a penitenti- 
ary, he shall he sentenced to he confined in the penitentiary 
for life. (Acts 1847-8, p. 128, { 14). 

§ 27. When a free person is convicted of petit larceny, 
and it is alleged in the indictment on which he is convicted, 
and admitted, or by the jury found, that he has heen hefore 
sentenced in the Vuited States^ for the like oileuce, he shall 
he sentenced to he confined in the penitentiary for one year. 
(Id. § 15.) 

$ 28. When any person is convicted of two or more of- 
fences, before sentence is pronounced for either, the confine- 
ment to which he may be sentenced upon the second, or any 
subsequent conviction, shall commence at the termination 
of the previous term or terms of confinement." (Id. § 16. 



▼icted and sentenced prerioiiB to the paaeage of the aot, and, as appUoable 
to saoh a case, is not ex post facto and nnoonstitntional. Bnt it does not 
apply to the case of a oonTiction for an offence committed after the com- 
mission of that for which the prisoner is on triaL Band t. Com,, 9 Gratt. 
788. 

In a proseoation nnder this section, to sabject the prisoner to the addi* 
tional imprisonment on a second conviction for a felony, the indictment in 
that respect being defective, and evidence having been improperly admitted 
to prove a former conviction, the whole judgment mnst be reversed, and a 
new trial awarded. Ihid. 

To sabject a prisoner to the additional imprisonment prescribed npon a 
second conviction for a felony, the indictment mnst set out the time and 
place of the first conviction, and mnst show that the previous conviction was 
for an offence committed before the commission of that for which the pris- 
oner is on triaL Ibid. 

Qasere : Whether each count in the indictment mnst set ont the former 
conviction, or whether one statement of that fact may be made applicable ^ 
to all the counts. IHd. ^ 

Qunre : "When the evidence of a former conviction should be submitted 
to the jury. Ibid. 

" In the Commonweaiih v. Leaths, 1 Va. Oas. 151, the defendants were 
convicted upon six different indictments, and the term of imprisonment was 
ascertained upon each. The General Court decided that they might be ad- 
judged to undergo confinement in the penitentiary upon the five last con- 
victions, although they had been previously adjudged to undergo such im- 
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§ 29. When a free person is convicted of any offence 
mentioned in the eighteenth and nineteenth sections of chap- 
ter thirty-eighty^* and it is alleged in the presentment, indict- 
ment or information on which he is convicted, and admitted, 
or by the jary fouad, that he has been before convicted of 
the like offence, he shall be fined thirty dollars, and may, 
at the discretion of the court, be confined in jail not exceed- 
ing six months. 



pxiflonment upon the ftnt oonviotion ; and that eaoh impnoonnient ma to 
oommenoe from and after the expiration of the imprisonment or impriaon- 
menta which might have been adjudged against them npon the prior con- 
Tiotion or oonviotions. See also Utiuell ▼. C^m., 7Serg. ftBawle489; 
State ▼. Bmtthj 6 D$j 175. 
1* The flections referred to in this section (§ 29) are as follows : 
*'§ 18. If any person shall, without paying such tax and obtaining such 
certificate as prescribed by the fourteenth section, (0. V. oh. 88, § 14,) sell 
by retail, wine, ardent spirits, or a mixture thereof, he shall forfeit thirty 
dollars. And if any person sell by retail, wine, ardent spirits, or a mixture 
thereof, to be drank in or at the store, 6r other place of sale, he shall, unless 
he be licensed to keep an ordinary at such store or place, forfeit thirty 
dollars. 

• " § 19. Upon the motion of any inhabitant of the county or corporation, 
after ten days* notice t& any merchant who had obtained such certificate, the 
court which granted it, if it see cause to do so, may reyoke the same. And 
if, after such rcTOcation, such merchant shall sell by retail, wine, ardent 
spirits, or any mixture thereof, he shall, for every such offence, forfeit fifty 
doUars." 
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CHAPTER IV. 

[O. T. OH. 0X0IZL3 

OF FOBGEBT. 



Sbo. 

1. Forging reoorda, Ao. 

2. Fozgisg, or keeping an insfcrup 

ment for forginff, a seal. 

3. Forgery of coin and bank notes. 

4. Making, or haTing in possession, 

anytnin^ designed for forging 
any wilting. 



Sbo. 
6. 

6. 



Forginff any writing not before 
speomed. 

Haying in poesessiony knowing- 
ly, forced coin or bank notes; 
or selling them, Ac., to enable 
another to utter or employ 
them as true. 



§ 1. If a free peraon forge^ a public record, or a certifi- 



' At oonunon law the oif enoe of f orgezy was punishable as a misdemeanor. 
Forgery at common law is defined by Sir Wm. Blaokstone, as " the frandn- 
lent making or alteration of a writing to the prejudice of another's rights;" 
4 Blaok. Com. 247 ; and by lir. East as *' the false making or altering, mofo 
anbno, of any written instrament for the purpose of fraud and deoeif 
2 East P. 0. 0. 19, § 1, p. 852; Ibid, § 49, p. 695. See 2 Buss, on Or. 6 
Am. ed. 817, et seq. for a full examination of the English oases, and see 
also Penn ▼. MoKee^ Addison 88 ; Whart. Am. Or. Law, 4th ed. § 1418 ; 
Davis' Orim. Law, 157; Bosooe's Orim. Ev. 488 ; 2 Arohb. Or. Prao. and 
PL, 7th edi. 1860, top p. 797-799. The offence is consummated by the 
false making of the instrument with intent to defraud, without any uttering. 
Com, ▼. Laddj 15 Mass. 526 ; Com. t. Chandler, Thacher's 0. 0. 187 ; and 
aeepo9t § 5, of Ihis chapter. 

To forge (a metaphorical expression taken from the occupation of the 
smith,) means, properly speaking, no more than to make or form ; but in 
oor law it is always taken in an evil sense. Forgery is known in the civU 
law under the denomination of crimen faUi^ which includes in that law not 
only f orgezy, but eyery species of fraud and deceit. 1 Brown Civ. Iaw, 
426. 

It must ^pear that the instrument, on its face, had such resemblance to 
the true instrument described, as to be calculated to deceiye persona of 
ordinaiy obserration ; though it might^not deceiYe experts, or persons more 
than ordinarily acquainted with the subject. 2 Buss, on Orimes, 844 ; Bez 
y. Mcintosh, 2 East P. 0. 942; Id. 950; BexY. BlUott, 1 LeaohOr. Gas. 
175; U. 8tatesY. Morrow, 4 Wash. 788; 8 OzeenL Ey. § 105. 

Any forgezy, which is not enumerated in the statute, is stiU indictable at 
common law. Com, y. Ajfer, 8 Oush. 150 ; State y. Morton, 1 Williams, 
(Vt) 810. 
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cate, return, Qr attestation of a clerk of a court, public regis- 
ter, notary public, judge, justice, or any public officer, in 
relation to any matter wberein such certificate, return or 
attestation may be received as legal proof, or utter, or at- 
tempt to employ as true such forged record, certificate, re- 
turn or attestation, knowing the same to be forged, he shall 
be confined in the penitentiary not less than two nor more 
than ten years. (1 R. C, p. 580, ch. 154, §4. Acts 1847-8, 
p. 104, ch. 5, §1.) 

§ 2. K a free person forge, or keep or conceal any instru- 
ment, for the purpose of forging the seal of a court, or of 
any public office or body politic or corporate in this State, 
he shall be confined in the penitentiary not less than two nor 
more than ten years. (1 R. 0. p. 579, § 2. Acts 1847-8, 
p. 104, § 2. 

§ 3. If a free person forge any coin, current by law or 
usage in this State, or any note or bill of a banking com- 
pany, or fraudulentiy make any base coin, or a note or bill, 
purporting to be the note or bill of a banking company, 
when such company does not exist,' or utter or attempt to 



' It is felony tinder the statnte to pass a oonnterf eit note of a bank, dated 
at a time when that bank was in eziatenoe, though at the time of passing 
the note, the charter of the bank had expired. Buekiand ▼. Cam,, 8 Leig^ 
.782. 

To constitnte the offence of forgery in ootinterf eiting the notes of a bank, 
it is not necessary that snoh bank as the notes purport to haye been issued 
by, should have a legal existence. People ▼. Pecbbody^ 25 Wend. 472. And 
see Murray v. Com., 5 Leig^ 720, cited in p09t note (6.) It is not neces- 
sary to prove the existence of the bank, unless it be described in the indict- 
ment as a bank duly incorporated, or an intent to defraud that bank be 
alleged. C<m. ▼. Bndth^ 6 S. & B. 568 ; People v. Pedbody, mpra; People 
▼. 2)<M>M, 21 Wend. 809 ; U. 8. ▼. Foye, 1 Curtis* C. 0. B. 364. On a pros- 
ecution, under this section, for uttering and attempting to employ as true 
a foiged note purporting to be the note of Ihe Bank of Delaware in Penn- 
flfylTania, a banking company authorized by the laws of Pennsylyania, the 
existence of such a bank may be proved by parol evidence. The averment 
that it was authorized by the laws of Pennsylvania is surplusage, and need 
not be proved. Cctdy v. CVww.-, 10 Gratt. 776. 
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employ as trae, or sell, exchange, or deliver, or oflfer to sell, 
exchange or deliver, or receive on sale, exchange or delivery, 
with intent to utter or employ, or to have the same uttered 
or employed as true, any such false, forged or hase coin,* 
note^ or bill, knowing* it to be so, he shall be confined in the 



Evidence that the pzisoxier uttered as genuine, what purported on its face 
to be a bank note, is competent proof that it was a bank note, though it is 
not otherwise shewn that sach a bank existed. Whart Am. Crim. Law, 4th 
«di. § 1458 ; U, 8. v. Foye^ supra. 

' It seems, that in a proeeontion for passing a connterfeit ooin, the pros- 
•eontor is at liberty to prove the fact of the passing, and the oonnterfeit 
character of the coin, without either producing the ooin, or accounting for 
its non-production. Kirk y. Com,, 9 Leigh 627. 

In a prosecution for passing a counterfeit coin to a person who resides in 
smother State, if a subpana for such person as a witness has been issued 
and returned not found, the fact of the passing, and the counterfeit charac- 
ter of the coin, may be proved without producing the coin at the triaL 
Ibid. 

One who Mghtetu base pieces (which are brought to him ready formed, 
with the impression and appearance of dollars, except that they are of a 
dark color, like lead, and not then passable,) by boiling* them in a ley, and 
rubbing them with woolen cloth, and subjecting them to other processes 
thereby rendering them by their resemblance to real dollars, more fit for 
circulation, is guilty of counterfeiting. He completes the offence, and 
thereby subjects to the penalties of the act, (1 Bey. Code of 1819, ch. 154, 
§ 1,) not only himself, but all who acted a part, and were present assisting 
at the transaction from beginning to end, or who did anything thought 
necessary to themselves to impose on the public, by making the base coin 
resemble the true. Btunick v. Com., 2 Va. Gas. 356. 

To constitute this oif enoe, there must be such a resemblance between the 
false coin and the true, as may in circulation ordinarily impose upon the 
world ; but it is clear that the resemblance* need not be perfect. It is not 
eyen essential that there should be any impression on the counterfeit, if it 
resemble the common worn coin. Davis' Grim. Law 170 ; 1 Leach 864 ; 1 

East P. G. 168-4. 

* A State court has jurisdiction to punish the offence of attempting to 

pass a forged note, purporting to be a note of one of the national banks of 

the United States. Jett v. Ckm., 18 Gratt. 933.; 

^ In a prosecution for issuing counterfeit coin, the guilty knowledge of 

the prisoner that the coin was counterfeit, is a fact to be proved ; and there 

can be no presumption of lawy from the existence of other facts, of this 

guilty knowledge ; though there may be a presumption of fact Wash v. 

Oom.f 16 Oratt. 530. 
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penitentiary pot less than two nor more than ten years. 
Acts 1867-8, ch. 88, p. 41, § 8, 1 R. C. p. 578, § 1, 8. Acts- 
1885-6, p. 46, ch. 68. 1888, p. 85, ch. 109. 1847-8, p, 
104, ch. 5, § 8. C. V. ch. 198, § 8. 

§ 4. If a free person engrave, stamp or cast, or otherwise 
make or mend, any plate, hlock, press or other thing^ 
adapted and designed for the forging or false making any 
writing or other thing, the forging of felse making whereof 
is punishable by this act, or if such person have in his pos- 
session* any such plate, block, press or other thing, with 
intent to use, or cause or permit it to be used in forging or 
false making any such writing or other thing, he shall be 
confined in the penitentiary not less than two nor more than 
ten years. (1 R. C. p. 678, § 4. Acts 1884-5, p. 47, ch* 
66. 1847-8, p. 104, § 4. 

§ 5. If a free person forge any writing, other than such 
such as is mentioned in the first and third sections of 
this chapter, ta the prejudice of ariother^s right, ''^ or ut- 



•^ An indictment on ihe statute of 1884-5, ch. 66, charging that the pxisk 
oner did knowingly have in his custody, without lawful authority or excuse, 
'' one die or instrument^ for the purpose of producing and impressing the 
stamp and similitude of the current silver coin called half a dollar, (no fur- 
ther describing the die or instrument) is insufBloient. Com, y. Scott, 1 Bob.. 
695. 

^ Where an intent to injure, defraud or cheat, is required to constitute an 
offence, it shall be sufficient, in an indictment or accusation therefor to al- 
lege, generally an intent to injure, defraud or cheat, without naming the 
person intended to be injured, defrauded or cheated, and it shall be suffi- 
cient, and not be deemed a yariance, if there appear to be an intent to 
injure, defraud or cheat the United States or any State, or any county, cor- 
poration, officer or person. G. V. eh. 207, p. 770, § 9 ; post, ch. 13, § 9. 
See 3 Rob. Pr. (old edi.) 61 ; Com, v. Keams^ 1 Va, Cas. 109 ; Ccm. v. 
Srvin and Lewis, 2 Va. Gas. 837. 

In the ease cf Powell v. Cknn,, 11 Gratt 822, it was urged that Ihe omis- 
sion of the averment "to the prejudice of another's right," was a defect so 
material that it might have been taken advantage of after verdict ; and that 
it could not be aided by what was found charged in Ihe indioiment. Itwaa 
said that these terms import a part of the description of offence denounced 
in the statute; and that according to well settled rules of pleading, they 
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t&fi or attempt to employ as true such forged writing, know 



eaanot be omitted. '* I tlUnk," said Lee, J., the other judges oononningy 
'' these words are not intended to be desoriptlTe of the offence, bnt of Hie 
wiltlngB of which forgery maj be oommitted. The ftrst and third sections 
of the act (0. Y. oh. 198, § 1, 8,) specify yarions writings by name or gene- 
eral description, the f oxgery of which is made felony ; and the fifth section 
maikes the forgery of any writing other than those mentioned in the first 
and third sections, '' to Uie prejudice of another's right," in like manner 
felony : thus discriminating between those writings which might affect the 
riglits of others whereof forgery mi^t be committed, and other writings, 
by which, whether false or genuine, the peooniaiy interests of others cocdd 
not be affected. This discrimination has not been introduced, but only pre- 
served, by the statate ; being found to exist at the common law, which pre- 
dicates the offence of forgery only of such writings as are to the prejudice 
of another's right, or, as it is sometimes erpi^iiiiii, by which another may 
be defrauded. 8 Chitty Cr. L. 1021 ; 2 Buss, on Crimes 818. That these 
words ''to the prejudice of another's right," refer to the writings contem- 
plated by the statute, and not to the act of the party, is, I think, sufficientiy 
established by Hendrick'i ease, 5 Leig^ 707, and Murrjf'g ease, Ibid. 720 ; 
in neither of which did the indictment contain that particular expression, 
thou^ it IB found in the act of 1819 on which those prosecutions were 
founded. But althoug^i the employment of these terms is not indispen- 
sable in an indictment under the fifth section, it must snfflciently appear, 
froni the description given of the writing alleged to have been forged, that 
it was a writing to the prejudice of another's right. If it be not such, it 
is not within the statute, and the forgery of it cannot be punished as a teU 
ony." p. 825-6. 

What is not a writing in respect whereof forgery can be committed, either 
at common law or under the statute. See Foulkes t. Com., 2 Bob. 886. 

Evidence which goes to prove that the forged instmment could not, under 
any droumstanoes, prejudice the rights of any one, is competent to go to 
the jury. Bamwm v. State, Ohio 717. 

* Upon an indictment for passing a counterfeit check or order of a prefti- 
ident of a branch of the bank of the 17. States, on the cashier of the bank, 
payable to T. B. or order, and endorsed by T. B. to bearer : Held that 
whether the diarter of the bank of U. S. be constitutional or not, and 
whether the charter authorizes the issue of such checks or orders, the coun- 
terfeiting or passing counterfeits of such checks or orders, is felony by the 
statute. 1 Bev. Code, ch. 154, § 4. Eendriek v. Cam., 5 Leigh 708. 

Upon an indictment for passing a counterfeit note of the bank of Louis- 
TiUe, without alleging that the bank is a chartered bank ; or that there is no 
such bank, and without alleging that the note was passed " to the prejudice 
of another's right," or " for the prisoner's own benefit, or for the benefit of 
another :" Eeld, the offence so charged is a felony within the meaning of 
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ing^ it to be forged^ ho Bhall be confined in the penitentiary 
not less than two nor more than ten years. (1 K. C. p. 579, 
§8,4. Actsl847-8, p.l04, §5.) 



the statnte 1 Bey. Code, oh. 154, $ 4, and the indiotment is good and snill- 
•dent Murry t. Com,^ 5 Leigh 720. 

An indictment which charges that the priaoner did oanae and proonre a 
counterfeit note to be offered to be passed, is good, althon^ it does not 
«tate whom the prisoner oansed or procnied to offer the note, or in what 
manner or by what means he caused or procored the same to be offered to 
l>e passed. Brown y. Com,, 2 Lei^ 769. 

To ntter and publish an instrament, is to dedare or assert, directly or 
indirectly, by words or actions, that it is good. UhUed StateB ▼. MUoheU 
1 Bald. 0. 0. B. 867 ; Qm, ▼. Searle, 2 Binn. 889, per Tilghman, 0. J. ; 
Hex T. Bhuckardy B. ft By. 200. Any disposal or negotiation of a forged 
instmment to another, with ikrandolent intent, will fall within the offence 
of uttering it. See Mayors Guide to Mag. 816, and cases there cited. If 
the instrunent is uttered through the medium ot an innocent agent, that is ^ 
proof of an uttering by the employer ; Com. t. EiUy 11 llaas. 136 ; Foster, 
<j, L. Dis. 8, ch. 1, § 8, p. 849 ; and this principle seems equally applicable 
to the case of uttering by means of a guilty agent. Bex t. Oiles, By. ft 
M. Or. Oas. 166 ; Rex v. Palmer^ 1 New Bep. 96 ; U States v. Marrow, 4 
Wash. 789. And if the instrument be delivered eonditiorMUlif, as, for ex- 
ample, to stand as collateral security, if, upon inquiry, it be found satisfac- 
tory, this is sufficient proof of uttering it. Regina v. Cooke, 8 G. ft P. 582. 

It matters not whether the person to whom the forged instrument is dis- 
pojed of, knows it to be a forgery. The offence of uttering is complete, 
although the person receiving it receives it as and for a forged instrument 
at his own solicitation, knowing it at the time to be a forgery, and taking it 
for the veiy purpose of bringing the offender to justice. Rex v. Holden et 
ale., B. ft B. 154 ; 7 Taunt 884 ; 2 Leach 1019. 

* It is frequently impossible, from the insulated fact of the prisoner's 
uttering a single forged note, to ascertain whether he knew, at the time of 
uttering it, that it was forged. Necessity has driven the courts, in this 
class of cases, to peimit other acts to be given in evidence, having a ten- 
dency to show that the prisoner knew that the note which he is charged with 
uttering was forged. 8 Bob. Pr. (old edi) 188 ; OdeFs case, 2 Const. Bep. 
758 ; AritorMe ease, Id. 776 ; Petty*s ease, Harper 59 ; Houston's ease, 1 
Bailey 800. And it has been determined, that on a prosecution for passing 
a forged note, knowing it to be forged, evidence that the prisoner had 
uttered other forged notes, knowing them to be forged ; WhUey d ffmnes* 
case, 2 Leach 988 ^ or had endeavored to engage a person to secure for him 
counterfeit money, and had enquired whether he had brought him any, and 
of declarations that he intended to cultivate the acquaintance of a counter- 
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§ 6. (If a free person have in his posession forged hank 
notes, or pieces of forged or hase coin, such as are men- 
tioned in the thii'd section of this chapter, knowing the 
same to he forged or hase, with intent to utter or employ 
the same as true, or to sell, exchange or ileliver them, so as 
to enable any other person to utter or employ them as true, 
he shall, if the number of such notes or pieces of coin in 
lis possession, at the same time, be ten or more,^^ be con- 



f eiter,' and for that pnrpoee intended to remoTe to a place near his residence; 

Finn t. Com,, 5 Band. 701 ; or had, about the same time, passed another 

note of the same kind, which was thonght to be counterfeited, and which 

he took back, though this note be not produced at the trial ; Martin T. 

Ow}., 2 Leic^ 745 ; or had in his possession and attempted to pass other 

counterfeit notes of the same kind to other persons, the day after he passed 

those mentioned in the in^ctment ; Hendrick t. Com,, 5 Leigh 718 ; is 

admissible to prove the scienter, or guilty knowledge necessaiy to consti- 

tate the crime. 

'" A prisoner is examined for forging and counterfeiting twenty-four 

pieces of silyer coin, and is sent on to the circuit court for further trial. 

He cannot be indicted for feloniously having in his possession ten or more 

pieces of coin, with intent to alter and employ the same as true. Scott t. 

Corn,', 14 Gratt. 687. 

An indictment under the statute, Code, ch. 193, § 6, p. 738, for feloniously 
having in his possession more than ten pieces of forged or base coin, must 
allege that the prisoner had them in his possession at the same time ; and 
the charge that on a certain day he had them in his possession, is not suffi- 
cient. n>id. 

There are counts in an indictment for forging and counterfeiting coin, 
and also a count for feloniously having in his possession twenty pieces of 
forged coin, not saying, " at the same time.'* The prisoner having moved 
the court to quash the last count, which is overruled, there is verdict and 
judgment against him, and he obtains a writ of error. This court holding 
that the count is bad as an indictment for a felony, will not permit it to 
stand as a count for a misdemeanor, but will reverse the judgment and 
quash the count. Ibid* 

Though an ofFender be indictable in the courts of the United States for 
the offence of forgery against she laws of the United States, he is also in- 
dictable in the courts of Virginia for the offence against the laws of the 
State. Hendrick ▼. Com.^ 5 Lei^ 708. 

An indictment for passing a counterfeited bank note to a slave, toith in- 
tent to defrcmd the hank, is good. Brown v. Com,, 2 Leigh 769. 
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fined in the penitentiary not lees one nor more than five 



Upon the trial of an indictment against M. for paesing ooonterfeit bank 
notes, the prisoner appears dearly to have been oonf ederated with one L. in 
passing ooonterfeit notes, and present when L. passed sooh notesi The 
notes so passed by L- are produced in evidence against the prisoner. They 
are proper eTidenoe. MarHn v. Chm,, 2 Leigh 745. 

In a diminal proeecation for passing counterfeit bank notes, it is not 
necessary to prove the notes to be counterfeit, by an officer of the bank of 
which the noted are connterf eited. The testimony of persons well acquaint- 
ed with the notes of the bank that they are oonnterf eit, is legal, and oom- 
petent to be weighed by the jury. Ibid. 8 Bob. Prao. (old edi.) 197-^ ; 
Whart. Am. Grim. Law, 4th edi., § 1462-^ 1464 ; Davis' Orim. Iaw 169 ; 
3 GreenL Ev. § 106. 

The party whose name is forged is admissible to prove the foigery. Cbnu 
T. Peek, 1 Metcalf, 426 ; Stats v. PhOps, 11 Vermont 116 ; BUUe v. Shart^ 
Hf, 18 Maine 868; Simmons v. The State, 6 and 7 Ohio 288 ; 8 GreenL Ev. 
§ 106 ; 2 Buss, on Or. 892 ; Whart. Am. Orim. Iaw, 4Ui edi, § 1462. It wae 
one time considered a doabtfnl question, whether, when the party whose 
writing is forged may be called, he must be called, to prove the forgery. 
It is, however, now settled that he need not be. Davis* Orim. Law 168 ; 
2 East P. 0. 1002. 

Upon a trial for forgery of a written instrument, the Oommonwealth may, 
without producing as a witness the party by whom the instrument purports 
to be signed, and without accounting for his absence, prove by the evidence 
of other witnesses that the instroment is not genuine ; such evidence not 
being in its nature secondary to that of the party whose signature is in 
question. FouUces v. Com,, 2 Bob. 886. 

On trial of indictment for forgery of a letter of credit with Intent to de- 
fraud W. & W., the Oommonwealth proves that a draffc, presented by the 
prisoner to W. Jb W. at the same time with the letter of credit, had been 
filed, together with an indictment against the prisoner for forging the same, 
with the derk of the court, who, on making search for <he draft among the 
papers in his office, has been unable to find it; and thereupon the Oom- 
monwealth offers secondary evidence of the contents of flie draft; no 
notice having been given to the prisoner before the jury was impanneled, 
of any intention to offer such evidence. The foundation so laid for the 
admission of the secondary evidence is sufficient. Ibid. 

Upon a trial for tiie forgery of an endorsement on a note, the Oonmion- 
wealth having proved that the note went into the prisoner's posession, and 
notice to the prisoner to produce it, may prove the note and the forgery in 
its absence; and the note having been deposited in bank for collection, the 
original entries in the book of the note derk of the bank, proved by the 
derk to have been made by him from the note, axe oompetent evidence to 
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years, and if the nmnber thereof be less than ten, be pun- 



pzove thftt the note and endoxBement thereon wm as deaeribed in the in- 
dictment. Cocks v. Com,, 13 Gratt 750. 

On the trial of an indictment for forgery of a dxeok on a bank, if there 
be proof rendering it highly probable that the original paper has been lost 
or destroyed, though this was not done by the accused or by his procure- 
ment, secondary eyidence of the contents, character and description of the 
paper, is admissible to sustain the prosecution. Pendleton y. Gcmi,, 4 Leigh 

The maker of a negotiable note passes it to the payee, with the name of 
a third person endorsed upon it ; which name he forged. The forging of 
the name endorsed upon the paper constitutes the offence of forgery. 
Powell T. Com^j 11 Gratt. 822. 

The description of the writing In the indictment, as the endorsement of 
the person whose name is forged, will not vitiate the indictment ; though 
the simulated liability may not be that of a technical endorser, but of a-dif- 
f erent character. Ibid. 

An indictment charges the f orgeiy of an endorsement on a negotiable 
note, which is described as to the amount, date, to whom payable and when 
due ; but the indictment does not state who is the maker of the note or 
where it is payable. It is a good indictment. Ooeke v. Com., 13 Gratt. 750. 

It was essentially necessary formerly to an indictment for forgery, that 
the instrument alleged to be forged, should be set forth in words and fig- 
ures. 2 Buss, on Or. 372 ; 3 Bob. Prac. (old edl) 50 ; Whart. Am. Or. Law, 
4th edi., § 1468. To this mle there were some exceptions. See Ibid, and 
Pendleton y. Com., 4 Leigh 694 ; Buekland y. Com., 8 Lei^ 782. The 
statute now provides that *'In a prosecution for forgery, or altering or 
attempting to employ as true, any forged instroment or other thing, and in 
a prosecution for any of the offences mentioned in chapter one hundred and 
ninety-three of the Oode, (ante, cfa. 5) and the laws amendatory thereof, it 
shall not be necessary to set forth any copy or /a<; HmHe of Bach, instroment 
or other thing, but it shall be sufficient to describe the same in such manner 
as would sustain an indictment for stealing such instroment or other thing, 
supposing it to be the subject of larceny." O. Y. cfa. 207, § 7, as amended 
and re-enacted Acts 1857-8, ch. 84, p. 41, § 1. This statute corresponds 
substantially with the English statute, 2 and 8 Wm. IV. ch. 123, § 3, as read 
and understood by the judges. See 2 Buss, on Or. 372^ ; Beg. y. Sharpen 
8 0. & P. 436, 84 Eng. 0. L. B. 468. Where indictments contain counts, in 
which the instrnmentisi are set out, see 2 Buss, on Or. 874-^82, and Whart. 
Am. Or. Iaw, 4th edi., f 146&-1487, and cases cited. 

It is said to have been formerly the practice, upon all indictments for 
stealing notes or other written securities, to set out the notes or other secu- 
rities at foil length ; Bex y. Johmon, 8 If. ft B. 541 ; but it has been long 
settled that they may be described in a general manner, and need not be set 
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ished as a misdemeanor. (Acts 1857-8, ch. 88, p. 41/$ ^, 
Acts 1847-8, p. 104, § 6. C.^V. ch. 198, § 6.) 



oat wrbatim, 2 Bnas. on Or. 109-110 ; 2 East P. 0. ch. 16, § 159, p. 777 1 
MUne*9 COM, 2 East P. 0. oh. 16, § 37, p. 602; John9on'» eass, 2 Leaoh llOS 
note (a); Stark. Orim. Plead. 454 note (k); Com. ▼. MoniUy, 2 Ya. Oms. 154; 
Fomeroy v. Com.y 2 Id. 842. 

In setting oat a ooanterf eit bank note in hate ^erba, in an indictment for 
f elonioosly passing the same, an endorsement appearing to have been made 
on the note after it was passed, is properly omitted, and the omiarion iff 
therefore no ground for the objection of Tarianoe. Buekland t. Com., S 
Leigh 732. 

In an indictment for the forgery of a negotiable note, set oa in ha<f 
verba, it is not neoessaiy to set oat the endorsement npon it. Nor does the 
paper cease to be a negotM^le note, becaose for some informality a bank 
woald not disooont it. PerkitW c€ue^ 7 Gratt. 651. 

On the trial of an indictment for passing a ooonterfeit bank note, the 
prisoner mores to exdnde the note prodnoed froim going in evidence to the 
jary, on the groond that the name of one of the firm of engravers, set oat 
in the description of the note in the indictment, does not appear on the 
note prodnoed. The attorney for the Gommonweath proves, that when he 
drew the indictment, he had been able to make oat the name on tiie note, 
from his knowledge that one of the firm of engrayers bore that name, 
thongh he cannot say he wonld have been able to do withoat the knowledge 
of that fact; bat that the word had since become indistinct, he sapposes, 
by handling the note; the ooort thereapon overrales the motion to exdnde, 
and pexmits evidence to be given of the passing of the note produced r 
BMj it was rig^t for the conrt to do so. Buekland ▼. Cam,, 8 Leig^ 732. 

If the indictment declare the instrument to be of a 'particular class, a 
Tarianoe between the evidence and the indictment in this respect is, it seems^ 
fatal. But where a full setting out of the instrument is given, a technical 
designation of its character may, it seems, be dispensed with, and in such 
case, the misnomer of the instrument may, it has been held, be rejected as 
surplusage. Whart. Am. Or. Iaw, 4th edi., § 1467. 

A forged paper is passed by a prisoner bearing date in 1828 ; immediately 
after, with the knowledge of the holder, the prisoner alters the date to 1827. 
The indictment sets forth its tenor, and describes it as dated in 1827. The 
paper is proper evidence to go to the jury in support of the indictment, not- 
withstanding the proof that it bore date in 1828, when passed. JBujfinan 
▼. Com,, 6 Band. 685. 

On an indictment for forging a bank note, if it be proved that the pris- 
oner was found in possession, not only of the note described in the indict- 
ment, but also of a large amount of other forged notes of the like kind, and 
was bkewise fcnud in pcsseBsicn cf the plafcstid cller JnT^Icmcnln 



FORGBRT, 90 • 

forging saoh notes, these facts are prima fade eyidenoe of his haying forged 
the note described in the indictment Spencer y. Com,, 2 Leig^ 751. And 
in Perkitu ▼. Com., 7 Gratt 655-^, for the forgery of a negotiable note, it 
-was said by Lomax, J. in deliyering opinion of the Court, ''It is abundant- 
ly proyed that the note was forged ; and that the note so forged was in the 
possession of the aoonsed; and that he was seeking to utter it, and to deziye 
benefit from it. When the forgery was detected, he offered no ezplanatioKi 
whatsoeyer in regard to the paper — ^how or when it came to his hands — ^nor 
of any of the drcnmstances connected with the paper, or his possession of 
it. He made no attempt to ofFer any snoh explanation. By whom the 
forgery of the paper was committed, whether by the accused or some other 
person, was a qnestion of fact for the jory to decide upon, after weighing 
all the proofs and drcmnstanoes of the case. It was so held by Story, J. in 
United States y. Britton, 2 Mason's B. 464 ; and seems to haye been held 
in Spencer's case, 2 Lei^^ 751. The rale of eyidenoe in snch cases was laid 
down in the Snpreme Gotut of North Carolina, in the case of The State y. 
BriU, 3 Dey. B. 122 ; and in the case of TJie State y. Morgan, 2 Dey. ^ 

Batt. 848 This case does not require the court to decide 

what is the degree of proof, or the character of the proof, as being presnmp- 
tiye or prima fade, which is fonushed against the accused as the forger, by 
the mere circumstances that the instrument was forged and that he was en- 
deayoring to utter or to use it for his own benefit. These dreumstances it 
was the proyince of the jury to weigh, as important proofs against him ; 
and to combine them in their consideration of the case, with the dreum- 
stances of the forged indorsement, and the total omission, on his part, to 
oifer any exculpatory explanation whatsoeyer." 

An indictment which charges that a prisoner did falsely make, forge and 
counterfeit, and did cause and procure to be falsely made, forged and coun- 
terfeited, and did willingly act and assist in the said false making, forging 
and counterfeiting, is sui&dent, althou^ all4>f these charges are contained 
in a single count ; the words of the statute (1 Bey. Code, of 1819, ch. 154, 
§ 1,) being pursued in describing the offence. Basniek y. (7oni., 2 Va. Cas. 
356; HuJpnMnY, Com,, 6 Band. 685. It cannot properly be objected to 
such a count, that it confounds principal and accessorial guilt. The * ' causing 
and procuring," whidi is diarged, is causing and procuring the forgery to 
be conmiitted by some other person in the presence of the prisoner, which 
renders him a prindpal f don in the second degree. So also, when the count 
charges the prisoner with ''aiding and assisting" in the forgery, it contem- 
plates his presence, and therefore chaiged him as prindpaL S. C, 6 Band. 
685. 

A prisoner is committed for examination, is examined, and remanded by 
the examining court for trial, for "feloniously using and employing as true, 
for his own benefit, a certain counterf dt note, well knowing the same to be 
oounterfdt." An indictment far forging the note is not warranted by the 
examination, and must be quashed. Page y. Oom^, 9 Ldgh, 683. 

A prisoner is committed for examination, is examined, and remanded by 
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the eiaxnlning ooart for trial, for felony In forging and nttering a promis- 
«ozy note pnxporting to be drawn by A. D., no intention to defraud A. D. 
or any other person being charged. The examination is soflloient, and well 
warrants an indictment for forging and nttering the note foUK intention to 
defraud A. D. Bogart y. Com,, 10 Leigh 693. 

A person examined in county oomt on a charge of forging an order, and 
committed by that conrt for trial in the cirooit court for the forgery only» 
cannot be tried there for uttering and pttblishing the order. Therefore, if 
the indictment against the prisoner contains counts for the forgery and 
counts for uttering and puhUMng, the circuit court ou^t to quash these 
latter counts. Mowbray y. Com,y 11 Leig^ 648. 
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CHAPTER V. 

[O. Y. OR. OOXZ.] 

GENERAL PBOYISIONB AS TO PROCEEDINGS IN CRIMINAL CASES. 



Sbc, 

1. Prooeedings against an Indian, 

or one of Indian descent. 

2. Summons to witnesses ; penal- 

ty for not attending. 
8. \ When and how recognizances 
4. ) taken ; their condition. 
6. Recognisances for insane i>er« 

son, minor, slave or married 

woman. 

6. Person not giving recognizance, 

committed to jaiL When to 
be discharged therefrom. 

7. Recognizances taken out of 

coort; where to be sent. 

8. Where default recorded and 

process thereupon. 

9. Surety discharged on payment 

into court. 
10. How penalty remitted in whole 
or in part. 



Sxc. 
11. 



12. 



Defects of form, in action, Jcc., 

on recognizance, not to be 

regardedL 
Surety' in recognizance may 

take principal and surrender 

him. 

Of reeoffnkcmee$. 



18, Proceedings of court, &c ; to 
whom surrender is made. 

As to fims an jurors^ vfUneue$, dfee. 

14. Fiues on jurors Kumnoned on 

inquest 

15. No fine imposed, unless party 

present or has failed to i^ 
pear on. service of a rule. 



Proceedings against Indians. Summons for a witness, 

§ 1. In a criminal case against an Indian or a person of 
Indian descent, the proceedings sliall be as against a white 
person. (Acts 1847-8, p. 124, oh. 11, § 87. 1866-7, p. 
942, § 1. 

§ 2. In a criminal case, a summons for a witness may be 
issued by the attorney for the Commonwealth.* The twen- 
ty-first, twenty-second, twenty-third, twenty-fourth and 
twenty-fifth sections of chapter one hundred and seventy- 



1 If the attendance of a witness be desired before a grand Jury, the sum- 
mons for the witness may be issued by the attorney for the Commonwealth. 
Acts 1855-6, ch, 39, p. 35; 2 Mat. Dig. p. 52, $ p^. 
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six' shally in other respects, apply to a criminal as well as a 
civil case, except diat a witness in a criminal case shall be 
oblifi^ to attend, aud may be proceeded against for failing 
so to do, although there may not previously have been any 
payment, or tender to him, of any thing for attendance, 
mileage or tolls. (1 R. C. p. 608, § 29 ; Acts 1847-8, p. 
152^3, § 46, 47. 1866-7, p. 942, § 2.) 

Of Recognizances. 

§ 3. A court or judge, letting any person to bail, shall re- 
quire a recognizance to be given.' 

$ 4. Recognizances in criminal cases shall be payable to 
the Commonwealth of Virginia. Every recognizance, un- 
der any chapter of this title,^ shall be in such sum as the 
court or officer requiring it may direct. If it be to answer 
for a misdemeanor, or it' required of a witness, it shall be 
with or without surety, as the court or officer may direct ; 
but in alt other cases, shall be with surety deemed suiBcient 
by the court or officer taking it. The condition, when it is 
taken of a person charged vvitli a criminal offence, shall be, 
that he appear before the court, judge or justice before 
whom the proceeding on such chai'ge will be, at such time 
as may be prescribed by the court or officer taking it, to 



9 See G. V. oh. X'iG. § 20 to 24 induBive: also to 2 Mat, Dig. oh. 7, § 20 
to 24 inolosiYe, p. o2-r»4, for the seotion referred to in the seoond section 
of this chapter. 

? In all oases in which recognizances at the suit of the Commonwealth 
may have been, or ahaU hereafter be entered into, it shall be the duty of 
the clerk of the conrt in which or in the clerk's office of which any reoogni- 
a^uice may be filed, to deliver to the bail, on his applying therefor, a bail 
pieoe, in sobstance as foUows, viz : ^^ A Bj of the county (or corporation) 

of , U delivered to bail unto CD, of the county (or corporation) of 

, at the 9uit of ths Commonwealth, Given under my hand this 

day of :, in the year . Acts 1852, ch. 93, p. 77, § 1. 

. ^ The title hftre referred to, (title 55 of the Code of 1850,) embraces the 
following chapters in this work, vis^: ch. 1, 2, 4, 0, 7, 10, 16, 17, 22» 24, 2:», 2a. 
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answer for the offence with which Buch person is charged ; 
and when it is taken of a witness in a case against any such 
person, shall be, that he so appear to give evidence on sach 
charge ; and in either case shall be, that the person or wit- 
ness shall not depart thence without the leave of sfiid court, 
judge or justice ; when taken for any other purpose, than 
to appear so to answer or give evidence, it shad be with 
condition, that the person of whom it is taken shall keep 
the peace and be of good behavior for such time, not ex- 
ceeding one year, as the court or officer requiring it may 
direct ; and if such court or officer direct, it may, when 
talcen of a person so charged, be with condition for so 
keeping the peace and being of good behavior, in addition 
to the other condition of his recognizance. (Acts 1842-3, 
p. 22, ch. 18. 1866-7, p. 942, § 4.) 

§ 5. A recognizance which would be taken of a person, 
but for his or her being insane, or a married woman or 
minor, may be taken of another person, and without further 
surety, if such other peraon be deemed sufficient.* (Acts 
1834-5, p. 45, ch. 63 ; 1847-8, p. 132, § 25 ; p, 186, § 9 ; 
p. 187, § 4. 1866-7, p. 942, § 5.) 

§ 6. A person not giving, and for whom no other person 
gives a recognizance required, shall be committed to jail. 
He shall be* discharged tberelrom when such recognizance 
is given, before the court or a conservator of the peace ; or 
if it be to appear and give evidence, when such evidence is 
given ; or if it be to keep the peace and be of good behavior, 
when the period for which it was required has elapsed ; or in 
any case, when the discharge of such person is directed, by 
the court in whose jail ho is. (Acts 1847-8, p. 128> § 18 ; 
p. 132, § 26 ; 1866-7, p. 948, § 6.) 

§ 7. A person taking a recognizance, out of court, shall 



* An infant prisoner being admitted to bail, his sureties were required to 
enter into the recognizance of bail, without his joix^ing therein himself. 
SemjMA* ccue, 11 Leigh 665. 
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forthwith transmit it to tho clerk of the court fcr appearance 
before which it is taken ; or if it be uot for appearance be- 
fore a court, to tbe clerk of the county or corporation in 
which it is taken ; and it shall remain filed in the clerk^s 
office.'. (Acts 1847-8, p. 128, § 14 ; 1866-7, p. 948, § 7.) 
§ 8. When a person, under a recognizance in a criminal 
case, either as party or witness, fails to perform the condition 
thereof,* if it be to appear before a court, his default shall be 
recorded therein. The process on every recognizance shall 
be issued from the court before which the appearance was to 
be, or, if it be not for such appearance, from a court in which 
it is taken, or (when taken out of court) in whose office the 
recognizance remains filed ; and in a proceeding in one court 
on a recognizance entered in another, a copy thereot' shall 
be evidence in like manner as the origiuHl would have been, if 



In taking a reoognizanoe, the Jnstioe in putting the name of his ooonty 
in the eaption naes a contraction ; but the contraction is so need that it is 
obyiously intended for a county, and there is no dilBoalty in ascertaining 
the ooonty intended. This is not error. Oedney v. V&m,.^ 14 Qratt. SIS. 

Though it is not stated in the body of the recognizance of what county 
the Justice was, yet, as it states that he was '*a justice of the said county," 
that refers to the county named in the caption, and is soflloient. Ibid. 

In a 96vrefaeia$ upon a reoognizanoe, a substantiYC and direct ayerment 
that the recognizance was transmitted by the justice to the clerk of the 
county court is not necessary. The recital of the recognizance, which pur- 
ports to be taken by a justice in the county, and the implied averment of 
the transmission of the recognizance, contained in the prcut paUt per 
recardum^ is sufficient. Ibid. 

A recognizance had been entered into by the defendant to keep the 
peace generally, and particularly towards J. 8. The seirefticicu issued on 
this recognizance merely set forth that the defendant had failed to perform 
-■the condition of the said recognizance. This 9eire facias is defectiye, in 
not stating how, or in what, he had broken his recognizance, and it might 
be quashed. Randolph, Governor, de. v. Brown et al, 2 Ya. Oas. 361. 

7 In Qedney y. Oom,, the clerk, in suing out the writ of scire faeiaSy by 
mistake, pursued the form of the writ which goes out on a recognizance 
taken in a county court for the appearance of a party before a circuit court, 
instead of the form used when the reoognizanoe is taken by a justice out of 
court, and tratismitted to the clerk of the court where the party is to appear. 
See Robinson's Forms 260-261. " In the former case," said Daniel, J. ^'a 
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entered ia the court wherein the proceeding is. (1 R. C. p. 
600, § 4; p. 606, § 28; Acts 1847-8, p. 188, § 82 ; p. 189, 
§ 7 ; p. 146, § 25 ; 1866-7, p. 948, § 8.) 

§ 9. A surety in a recognizance may, after default, pay 
into the coart from which process has issued, or may issue 
thereon, the amount for which he is bound, with such costs 
as the court may direct, and be thereupon discharged. (Acts 
1847-8, p. 182, 5 88 ; 1866-7, p. 948, § 9.) 

§ 10. When, in an action or scire facias on a recog'.ii- 
zance,* the penalty is adjudged to be forfeited, the court 
may, on application of a defendant, and in a county or cor- 
poration court with the consent of the attorney prosecuting, 
remit the penalty or any part of it, and render judgment on 
such terms and conditions as it deems reasonable.* (Acts 
1847-8, p. 182, § 84 ; 1866-7, p. 948, § 10.) 



oopy of the reoognizanoe may be used as evidence against the party, (Code, 
oh. 211, f 8,) and the -vexifloation by a oopy is formal and jxroper. In the 
latter oase, the original reoognisanoe is the only proper eyidenoe, and the 
pratU patetj instead of being (as it is), ' as by a oopy, * &o. , should have been 
as already indicated. The mistake, however, does not famish grotmd for 
reversing the Judgment If the plaintiff regarded it as one by which he 
might be prejudiced, he might have had it corrected by adopting the course 
pointed out in the section referred to. On a demurrer, the defect cannot 
be regarded by the court." 14 Oratt. 825-6. 

> One scire facias ma^j issue against several oogoizors in one recogni- 
sance; but it must treat the recognizance as several, and the judgment must 
be several. Caldwell v. C^m.^ 14 Gratt. 698; Qedneyy, Cam., supra* 

If, after the default of the principal recognizer has been recorded, the 
sureties, on a rule against them, can shew to the satisfaction of the court, 
that the principal was rendered unable to appear at the proper court, by 
reason of wounds and sickness, the court, in the exerdae of a sound discre- 
tion, may spare the recognizance, and decline awarding the scire fadas^ 
especially if the prisoner then be in custody to answer the indictment 
Cam. V. Oraig etal.f6 Kand. 781. 

In shewing cause against the rule, affidavits are admissible without requi- 
ring the presence of the witnesses in court, if the court be satisfied that 
they have been fairly taken. Ibid. 

The recognizance is, that 'the principal shall appear before the circuit 
court at a certain time to answer a charge of felony. At the time he was 
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§ 11. No action or judgment on a recognizance shall be 
defeated or arrested by reason of any defect In the form of 
the recognizance, if it appear to have been taken by a court 
or officer authorized to take it, and be substantially sitffi- 
cient,". (Acts 1847-8, p. 182, § 325 ; 1866-7, p. 948, § 11.) 

§ 12. A surety in a recognizance may at any time take 
his principal and surrender him to the court or judsre before 
whom the recognizance was taken ; or if it was taken by a 
court which was not in session, or by a justice, to a judge 
or justice of such court, or a justice of the county or corpo* 
ration in which it was taken : whereupon said surety shall 
be discharged from liability for any act of the principal sub- 
sequent thereto. (Acts 1847-8, p. 132, § 36, 87, 38 ; 1866-7, 
p, 943, § 12. 

§ 13. If the surrender be before a judge or justice, he shall 
give the surety a certificate thereof, and the accused be let 
to bail anew for the residue of the term, or to appear as be- 
fore required, and on failure so to recognize, shall be com- 
mitted to jail as in other cases of failure to give bail. If 
the surrender be to the court, it shall take such ordel* as it 
deems proper. (Acts 1847-8, p. 182, § 87, 88 ; 1866-7, p. 
943, § 13. 



required to appear he was in the penitentiaiiy, haring been tried, oonTioted 
and eenteno^ for another felony. Afterwards, and before a judgment on 
the 9cir4faeiaa against his bail, his time under his sentence expires, and hd 
is sent back to the Jail' of the comity in which he was to appear for tiial 
before the drcnit court; and he is tried and acquitted. The prisoner's con« 
finement in the penitentiazy having rendered it impossible for him to ap- 
pear at the court at the time prescribed by the recognisUmee, it oonstitntes 
a good defence for the bail to the scire facku. CaldioeU y. Ciwk, 14 Gratt 
688. 

In such case the defence may be made by plea f but it may also be made 
by petition or motion ; and the facts being agreed by counsel for the bail 
and the attorney for the Ck>mmonwealth, the question of law may be de* 
dded by the court. Ibid. 

^ See HamUUet als. v. Qm,, 8 Oratt 82 ; Saunders' adni'r t. Ckmu, Id« 
214, dted in ante, chap. 4, note 9, to { 8. 
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-45 to Jims on jurors, wUnesses aiid others. 

§ 14. The name of any person. Bummoned by aa officer, 
and failing to attend as a juror upon an inquest out of court, 
Bhall be returned by such officer to the next term of the 
court from which the process issued requiring such jury ; or 
if there be no such process, to the next term of the court of 
such officer's county or corporation ^ Such court shall fine 
such person, unless he have a reasonable excuse for his 
failure, eight dollars. (1 R. C. p. 612, § 50 ; 1866-7, p. 
944, §14.) 

§ 15. No court shall impose a fine upon a juror, witUess,^^ 
or other person, for disobedience of its process or any con- 
tempt, unless he either be present in court at the time, or 
shall have been served with a rule of the court, returnable 
to a certain time, requiring him to show cause why the fine 
should not be imposed, and shall have failed to appear and 
show cause. (1 R. C. p. 612, § 51 ; 1866-7, p. 14, § 15.) 



" An attaohment for a oontempt, in not attending the court aa a witnesa, 
ought not to issue untU a rule has been senred upon the party to shew cause 
why it should not. Marria y. Oreel, 1 Ya. Oas, 388. 

See poit^ chap. 17, f 24, for the cases in which the courts and the Judges 
and justices thereof may issue attachments for contempts, and punish them 
summarily ; and f 2t, of same chapter, for prosecutions against pencils whov 
by threats or force, obstruct the administration of justice* 
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CHAPTER VI. 



[o. ▼. CH^ con.] 



OF 0&Ain> JUBIES« 



8m. 
L Ofud JoriM for oooniy and 

oorpomtian oourts. 
2. Gfttiid JnrozB, how leleoted; 
list of to be fdmiahed derk ; 
duty of dark ; how grand Jury 
formed, 
a. Liat of grand joxora to be 
plaoed in olBoer'a hands ; dii- 
Jor of offioer. 

^'Who analifled, number aom- 
aoned, and neeeanvy to oon- 
4. < atitnte a grand jorv. 

Qfandinriea fbr other terma; 
nnmber, and qualifioationa. 
0. Vomber neoeeaary to oonati- 
tate grand Jury. 



Sxa 

r. 

8. 
9. 

10. 



11. 



12. 



18. 



Oath of foreman and others of 

the jury. 
Charge by the oonrt. 
Dntiea of the grand jury. 
How indictment or preaent- 

ment foond or made. 
Indiotment ignored, may be 

sent to aame or another grand 



Whf 



len another foreman may 
be sworn or another jnry 
summoned. 

PenakiaB or fwfian and offioers 
of ooort. 

Oommenoement of act. 



§ 1. There Bbai] be a grand jury at f oar of the terms, in 
each year, of the ooanty and corporation conrt8» to be desig- 
nated by the judge of such courts. And it shall be lawful 
for the said courts, at any term thereof, or the judges of said 
courts in vacation before sucli term, whenever they shall 
deem it proper to do so, to orJer a grand jury to be sum- 
moned to consider any offences hgainst the laws. (1 R. C. 
p. 264, ch. 76, § 1 ; Acts 1847-8, p. 140, ch. 19, § 1 ; 1852-3, 
ch. 27, § 1 ; 1859-60, ch. 38, p. 138, § 2 ; 1866-7, p. 857, 
§ 1, p. 925, § 1 ; 1870, ch. 397, § 1, p. 551.) 

§ 2. It shall be the duty of the judge of the county or cor- 
poration court of each county and city of the State, in the 
month of January iu each year, or as soon thereafter as prac- 
ticable, to select from the qualified voters of each township 
of such county, or ward of such city, not less than twenty 



OF GRAND JURIES. 109 

nor more than one hundred persons, of honesty, intelligence, 
and good demeanor, and suitable in all respects to act as 
grand jurors, and to furnish tbo clerk of such court with a 
list of the persons so selected, made off by townships or 
wards, as the case may be. It shall be the duty of the clerk 
of such court thercapon to write the names of each of such 
persons on separate slips of paper, placing the names of the 
residents of each township or ward together, and from these, 
in the presence of the attorney for the commonwealth, to 
select, by lot, as many persons as may be necessary for the 
formation of the grand juries of such county or city. And 
in drawing such persons to serve us grand jurors, an eqaal 
number, as near as may be, and having reference to the pop^ 
ulotions of the several townships or wards, shall be drawn 
from the lists from each township or ward. Acts 1870, ch, 
897, § 2, p. 551. 

§ 3. It shall be the duty of the clerk of such court, at least 
twenty days before each one of the foar terms thereof desig- 
nated under the first section for the empanneling of a grand 
jury, and in other cases, forthwith, whenever so ordered by 
the judge of his court, to place in the hands of the officer of 
such court, lists of the grand jurors s )lected by lot as pro- 
vided in the previous section, made off by townships accor- 
ding to the place of residence of the several grand jurors, 
and embracing a sufficient number of such persons to form 
such grand jury. And it shall thereupon be the duty of 
such officer to summon the persons mentioned in such lists, 
to attend on the first or such other day of said term as the 
judge may direct, to act as grand jurors. Id., § 3. 

§ 4. For four of the grand juries in each year, to be des- 
ignated by such courts, there shall be summoned twenty-four 
citizens^ of this State, of the county or corporation in which 

1 Eyery grand jnxor most be a dtizeii of the Gommonwealih. A pre- 
aentment ia not good, if made by a grand jniy one of whom was not a citi- 
zen, (hm* Y, Cherry^ 2 Va. Gas. 20. 

A nafeoralized citizen of the United States or a native citizen of any other 
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the coart is to be held^ and in other respectd' qualified jurors^ 
and not constables, ordinary keepers,' overseers of roadd, 
nor owners nor occupiers of water grist mills ;* and when 
they are grand jurors for a county court, not inhabitants of 
a town having a corporation court* 

The court in which a grand jury is to be empanneled for 
the four terms, as hereinbefore provided, may, by direction 
to its clerk, limit the number of persons to serve thereon to 
not less than sixteen. 

For grand juries, ordered for any other term of such 
courts, {here shall be summoned ten citizens of the State, 
with like qualifications, and subject to the exceptions here- 
inbefore stated ; and the court may, by direction to its clerk, 
limit the number of persons to serve thereon to not less 
than six. (1 R C. p. 264, ch» 75, § 1, 2. Acts 1847-8, 
p. 189, 140, § 2, 15 ; 1866-7, p. 925, § 8 ; 1870, ch. 397, p. 
651-2, §4.) 

state of the Union, domiciled in Virginia, being ^titled to all the priTi^ 
legeB of a dtijien of this State, is a oitiien and qoalifled as saoh to serve 
on grand jories. Com. v. TotDlss, 5 Leigh 748. 

9 Persons oyer sixty years of age are not diaqnalifled from serving on 
grand juries; though they are etempted from the seryioe if they ohoose 
to claim the exemption. Booth et al y. Gcwis 16 Ghnat 519. 

3 A. obtains a license to keep an ordinaiy ; A.* opens a tayem under this 
license, and B. is his partner in the business; but A. alone rssideB at the 
tayem, and acts aa keeper thereof: BM^ B. is not the keeper of an ordi* 
nary, disqualified to serve on grand juries, within the meaning of the 
statute. 1 Bev Code, oh. 75, § 2, p. 264. Com, v. WUUon, 2 Leigh 789. 

4 To indictment in Petersburg Circuit Court, defendant pleads, 1. that 
one of the grand jury which found the same, was, at the time he was sum* 
monded and sworn, the owner of a water grist mill situated in CheiUrJtdd; 
2. that one of the grand jury was, at the time of finding the indictment^ 
the owner of a water grist mill (without saying where the mill is situated). 
On demurrer to thd pleas, held^ neither of them is sufiicient. Moran v. 
Com., 9 Leigh 651. 

The part ownership of a tract of land on which there is a mill, which 
land has been alloted to, and is, with the mill, in the possession of a widow 
as her dower, is not a disqualification to act as a grand juror. Wjfsor v. 
Com.y 6 Oratt. 711, 

The courts have declined adding other disqualifications to those created 
by statute. 3 Bob. Frac. (old edi.) 88, In the case of The Com. v. Stroth^r^ 
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$ 5i Any sixteen or more* of such personB summoned to 
the four regular terms, and any six or more of such persotii 
summoned to any other ter^m, shall be a competent g^nd 
jury. K a sufficient number do not attend, the aiid officer 
shall, frtim lists to be furnished him by the derk of soth. 
court, and compiled as hereinbefore piiorided^ forthwith 
summon so many t>there as may be ti^cecMiy. 1 B. C. p« 
264, § 1, 2. Acts 1847-«, p. 140, 4 «, « ; 1866-7, p. 9215, 
J 4 ; 1870, ch. 397, § 5, p. 552. 

§ 6. From among the persons so summoned, who attend, 
the court shall elect a foreman, who shall be sworn as foU 



1 Ya. Cas. 186, the defendant pl<Mid<<d ^lat he was himself one of the grand 
jmy, «nd at the thne of Anding the presentment, he held an office or ap^ 
pointment under the authority of the United States, tIz : an appointment 
to take the oensns of the Coonty of jUadiion. The general Coort decided 
unanimously, that an appointment under a law of Oongreos to take the 
census of the Oounty of Madison did not disqualify the person appointed 
from being a member of the grand jury. Ibid* 

All persons entitled to Tote and hold oAee, and none others, shaU be eli-i 
gible to sit as jurors. Ck>n8t. of Virginia, Art m, f d. 

In the State courts' of Virginia, it has never been the practice to allotir 
a grand juror to be challeng^ for favor. 8 Bob. Pr. (old edi) 92. Th<l 
practice is diiferent in New York; see 2 K. Y. B* S. 724, § 27; and in 
some other States. See 1 Arohb. Or. ^rac. and PL, 7th edi., top p. 589. 

The proper mode of excepting to the qualiflcations of a grand juror after 
presentment made or indictment f oUnd, is by plea in abatement before 
pleading the general issue. Cbm. v. Cherry, 2 Ya. Oas. 25, note; 8 Bob* 
Pr. (old. edi) 84; Com^ y. TiwUe, 5 Leigh 748; Moore y. Com:^ Leigh 
689; Kerhff v. Com* 7 Lei^ 747; Barney y. State, 12 Smedes & Marsha 
B. 68. By pleading not guilty, the accused waives matter in abatement 
MeiiuUion v. StaU, 8 Smedes & Harsh, B. 587. An objection to a grand 
juror comes too late after a plea to the felony ; State v. Martin, 2 Iredell 
101 ; much more after trial and verdict The State v. Seaborn, 4 Dev. 805, 
The State v. Freeman, 6 Blaekf. 248; State v. Motley, 7 Bichardson, 827 

A plea in abatement that one of the grand jury is the owner of a mill is 
good. Com, V, Long, 2 Ya. Oas. 818. And it is proper to admit such 
plea, although the defendant had put in a plea in abatement on which issue 
was joined, at the time of tendering the second plea. Id. See also Com, 
V. Towlee, 5 Lei^ 743. For the proper judgment in such a plea, see anle, 
ch. 8, note (14). 

*A grand jury ought not to consist of more that twenty-throe persons* 
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lows : " You shaU diligendi/ inquire and true presentments make 
of all such matters as may be given you in charge or come to your 
knoioledge touching the present service. You shall present no 
person through prejudice or ill xciU^ nor leave any unpresented 
through fear or favor; but in all your presentmoitSy you shall 
present the truJth, the whole truths and nothing but the truth. So 
help you God.^^ .The other grand jurors shall afterwards be 
sworn as follows : " The sam£ oath that your foreman has taken 
on his partf you and each of you shall observe and keep on your 
part. So help yon Ood.'^ (1 R. C. p. 285, § 8 ; Acts 
1847-8, p. 189, § 4, 5, 15 ; 1866-7, p. 925, § 5 ; 1870, ch. 
897, p. 552, § 6. 



King y. Marshy 1 Kevile k Perry, 187; 6 Adolphos & EIUb, 236; 2 Bennett 
& Heard, Lead. Gr. Ga. 317. In The People v. King, 2 Gaines 98, Kent, 
G. J., thought it a fatal objection to an indictment that twent^r'foar persons 
were sworn on the grand Jury who found it. 

According to the common Uw, the grand jury must consist of at least 
twelve, and not more than twenty-three. 2 Hale, 161 ; 1 Arch. Gr. PL & 
Pr. 161. The 6 § tupra^ says, that *' Any sixteen ox. mare of such persons 
summoned to the four regular terms, shall be a competent grand jury**' 
Statutes, whether remedial or penal, ought to be construed in refer- 
ence to the principles of the common law ; for it is not to be presumed 
that the legislature intended to make any innovations upon thd common 
law, further than the case absolutely required. Summers^ L in delig. op. 
of court, in Moran'a ease, 9 Leigh, 654 ; 1 Kent's Gom. 488. The words 
"more of," in the Statute, should be taken in a partitive sense, as denoting 
part of an aggregate, and not as authorizing the whole number (twenty-four) 
to be put on the grand jury. If the latter were done, it might happen that 
a complete jury of twelve might find a bill to be a true one, while the other 
twelve of the jury might reject it as an untrue one, "which (as is stated by 
the reporter in 2 Burrow, 1088), would be inconvenient as well as contra- 
dictory, and even somewhat absurd and ridiculous." 

A The derk, after proceeding in this manner tm^til all are sworn, says, 
"Gentlemen of the grand jury, answer to your names," and calls over their 
names, the sheriff at the same time counting them. The derk then, look- 
ing towards them, says, 

"Gentlemen, are you all sworn?" 

To which they reply, "We are," or "Yes;" and then the derk, address- 
ing the sheriff, says, "Sheriff, make proclamation." 

The sheriff thereupon makes proclamation as follows: 
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§ 7. The grand jury, after being sworo^ shall be charged 
by the judge of the court, and shall then be sent to their 
room. (Acta 1847-8, p. 141, § 6; 1870, eh. 897, p. 652, § 7.) 

§ 8. The grand jury shall inquire of and present all felo- 
nies, misdemeanors, and violations of penal laws, committed 
within the jurisdiction of the respective courts wherein they 
are sworn ; except that no presentment shall be made of a 
matter for which there is no corporal punishment, but only a 
fine, where the fine is limited to an amount not exceeding 
five dollars. (Acts 1847-8, p. 141, § 7 ; 1870, ch. 397, p. 
552, § 8. 

§ 9. At least twelve* of the grand jury, at the four regular 
terms, and at least five of the grand jury at any other term, 
must concur in finding or making an indictment or present- 
ment. They may make a presentment upon the information 
of two or more of their own body ; and when a presentment 
is so made, or on the testimony of witnesses called on hy the 
grand jury, or sent to it by the court, the names of the grand 
jurors giving the information, or of the witnesses,' shall be 
written at the foot of the presentment. (Acts 1847-8, p. 
141, § 8, 9 ; 1870, ch. 397, p. 552, § 9. 

§ 10. Although a bill of indictment be returned not a true 
bill,' another bill of indictment against the same person lor 
the same ofience may be sent to and acted on by the same. 



" OffeXy oyez, oyes. Silence is oommanded, on pain of imprisonment, 
whilBt the grand jury are receiving their charge." 8 Bob. Pr. (old edi.) 98-4. 

• This accords with the decision of the General Court in Com. y. iSayert, 
S Leigh 722. 

1 The omission by the grand jury to write the name of the witness on 
whose testimony an indictment is fotmd, at the foot thereof, is no ground 
for quashing the indictment. Com, v. WiUiam$j 5 Grat. 702 ; Com* y. 
D&oer, 10 Leigh 685. 

8 The jury cannot find one part of the same charge to be true, and an- 
oth«r false, but they must either pass or reject the whole ; and, therefore, 
if they ignore one part, and And another, the finding is bad. 2 Hale 162 ; 
2 Hawk. c. 25, f 2 ; 6 East 804 ; 2 Gamp. 184, 584 ; 2 Leach 708 ; Whart. 
Am. Grim. Law, § 504 : State v. Wilburne, 2 Brevard 296 ; 1 Archb. Cr. 
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or another grand jury.' (Acts 1847-8, id. 1866-7. p. 926, 
§ 9 ; 1870, ch. 897, p. 552, § 10. 

§ 11. If tho foreman or any grand jaror be unable or fail 
to attend, after being rsworn, another may be Bwom in his 



Prac. and PI, 7th edi., I860, top p. 829, note. Where there are several 
ooonts, howeyer, the practice is different, as they can find any one count 
and ignore the others. 1 Ohitty Cr. Law 823; Bao. Abr. Indictment !> ; X 
Arohb. Cr. Prac. and PL, 7th edi., top p. 829, note. So in an indictment 
against several, they can distinguish among the defendants, and find as to 
some, and reject as to the rest 2 Hale 158 ; 1 Ghitty Cr. Ijaw 328 ; Whart. 
Am. Cr. Law § 504. 

If the finding be incomplete or insensible, it is bad. 2 Hawk. ch. 25, § 
2 ; 1 Chitty Cr. Law 32ft. I^ must be absolute and unconditional. Telv. 15 ; 
Hawk. b. 2, ch. 85, § 2 ; Bac. Abr. Indictment D; Com. Big. Indictmeni A. 
Where tho grand Jury returned a bill of indictment which contained ten 
counts for forging and uttering the acceptance of a bill of exchange, with 
an endorsement, ''a true bill on both counts," and the prisoner pleaded to 
the whole ten counts, and after the case for the prosecution had concluded, 
the prisoner's counsel pointed this out, the finding was held bad, and the 
grand jury being discharged, the judge would not allow one of the grand 
jurors to be called as a witness to explain their finding. B. v. Oooke, 8 Car. 
and P. 582 ; see People v. Hiibbard, i Denio 133. 

This section is suggested by the case of H. v. Sumphreps, 1 Car. and 
Marshm. 601, 41 Eng. Com. Bep. 327. There a bill of indictment charging 
burglary was sent, on the 19th of March, to the grand jury, and they, having 
examined all the witnesses whose names were on the bill, except two who did 
not answer when called, ignored the bill. Two days afterwards, another 
bill of indictment, precisely similar to that ignored before, was sent to the 
grand jury, upon which the foreman came into court and asked the judge 
what the grand jury ought to do, as they were informed that the two wit- 
nesses who were absent when the former bill was before them, were now in 
attendance. Patteeon^ J. said — *' When I was first informed of this matter 
by the proper ofiioer, I inclined to think that a second bill might be sent 
before you, but on further consideration, I think it cannot. If the grand 
jury at the assizes or sessions have ignored a bill, they cannot find another 
bill against the same person for the same offence, at the same assizes or ses- 
sions. It is laid down in the books of practice that it cannot be done, 
though I know of no express case on the subject ; and I think it would lead 
to great inconvenience if it could be done. I think that you ought not to 
ignore this second bill, and you cannot find it, and that the proper course 
is for you not to take any farther notice of it.'* Bep. Bev. C. Y. p. 1009, 
note, 
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Btead^^^ and when one gmad jury has been discharged, an- 
other may, by order of the court, be summoned to attend 
at the same term. (Acts 1847-8, p. 141, § 10, 12 ; 1866-7, 
p. 926, § 10 ; 1870, p. 552, § 11. 

■- - ' ' ■— ■ — -■■^-, - ■■■-■■ ■ 

^ On ftist day of tana of a ciroait saperior ooart, a grand Jury is em- 
panneled and sworn, and proceeds in disoharge of its duties ; but next day, 
it is discovered that one of the grand jurors wants legal qualification ; upon 
which the court discharges him, and orders another to be sworn in his place. 
This was regular, and the grand jury duly constituted. Oom. v. Burton , 
4 Leigh 645. 

When the grand jury are in session, they are completely under the control 
of the court, and the court may, at any time, re-commit an imperfect find- 
ing to them, or may poll them, or take any other method, on the suggestion 
of a defendant, of determining whether twelve assented to the bill. State 
V, Squire, 2 New Hamp. B. 558 ; Lewie* eaee, 4 Greenleaf s Kep, 448. 

The grand jury, in performing the duties of their office, in general hear 
evidence only in support of the charge, and not in exct^pation of the ac. 
oused ; the finding of the indictment, or a presentment, being only in the 
nature of an accusation which is to be i^f terwarda tried and determined. 
2 Hale 157 ; 4 Black. Com. 808 : 1 Dal. B. 286 ; Hawk. b. 2, c. 25, 145, in 
notes ; 1 Arohb. Cr. Pr. and PL, 7th edi, top p. 828, in notes ; 3 Bob. Prac, 
(old edi.) 94. But as they are sworn to present the truth, the ascertainment 
of which requires investigation, if they are not able to obtain the truth from 
the witnesses for the prosecution, and they are convinced of that, it seems 
they may properly seek from other witnesses information as to mere facts ; 
though, generally, they have no concern with any other testimony than that 
which is regularly offered with the indictment, having only to determine 
whether there be sufficient ground to put the accused upon his trial. 
1 Ghitty Cr. Law 318 ; Davis' Cr. Law 425 ; Dick. J., IndietmerU, IV ; Dick. 
Seu* 117 ; Bum. J., IndictmetU, V, They ought, however, to be thorough- 
ly persuaded of the guilt of the accused, so far as their evidence goes, and 
not rest satisfied merely with remote probabilities. 4 Black. Com. 808 ; 
4 State Trials 183; 3 Inst 28; 1 Arohb. Cr. Pr, and PL, 7th edL top p. 825, 
in notee; Davis* Cr, Law 425-6. The testimony given before them must of 
course be upon oath, and must be legal evidence, Davis' Cr. Law 426. And 
if the Jury have any doubt with respect to the propriety of admitting any 
part ^f the evidence offered to them, they may pray the advice of the court 
which is sitting. Hawk., b. 2, oh. 26, § 145, in notes ; Dalt. J., ch. 185, § 9 ; 
8 Harg. State Trials 417 ; 4 Black. Com. 808, n. 1 ; 2 Hale 159, 160. 

When the grand jury return into court, the officer usually accompanies 
them ; but his being with them is not considered necessary. 

The clerk, addressing them on their return, says : 

*' Gentlemen of the grand jury, answer to your names." 
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§ 12. A court, whose officer Bhall fail, when it is his duty 
to summon a grand jury, and return a list of their names, 
shall line him twenty dollars. A person summoned, and tail- 
ing to attend a court a^ a grand juror, shall be fined by said 



He then oallfl oyer the names, the sherilf oonnting those who answer. If 
all answer, the olerks asks the foreman the foUowing questions i 

*' Have you agreed npoli any bills of indictment or presentment f" 

"Yes" 

*' Are yon content that the ooort shall amend fonn, not altering matter of 
substanoe ?" 

"Yes." 

The clerk then receives the bills, and reads the endorsements with the 
finding of the grand jnry on each, as follows : 

" A biU of indictment against J, G. for mnzder — a tme bill. 

" A bill of indictment against B. H, forhorse-stealing-^not a tme bill, Ac. 
8 Bob. Prac. (old edi.) 96*^7. See Whart Am. Or. Law, (4th edi) { AOO. 

The entry upon the order book, of a eirooit court, of the finding of bilk 
and presentments, is to this effect : 

" A. B. gent, foreman, G. D., Ac. were sworn, and E. F. and O. H, were 
charged, a grand Jniy of inquest for the body of this county, and having 
received their charge, withdrew, and after some time returned into court 
and presented — 

" A biU of indictment against J. G. for murder — a true bill. 

*' A bill of indictment against B. H. f(>r horse-etealing-^not a tme bilL 
' " They also made the foUowing presentments i " (Here they aie veoorded 
at large.) 8 Bob. Paac (old edi.) 97. 

When a bill of indictment is found by -the grand jury, and endorsed "ji 
tme bill" by the foreman, it should be brought into court, presented by the 
grand juiy, and then the finding shall be recorded. An omission to rsoord 
the finding, cannot be supplied by a paper purporting to be an indictment 
with an endorsement "a true bill," signed by the person who was the fore, 
man of the grand jury at that term. Nor can it be supplied by the redtal 
in the record, that he ttands indicted^ nor by his arraignment^ nor by hia 
plea of not guilty^ It cannot be inUnd&d that he was indicted ; it must be 
shewn by the record of the finding. The recording of the finding of the 
grand jury is as essential, as the recording of the verdict of a petit jury. 
The Com, v. Catoood^ 2 Va. Gas. 527. 

Becord states, that ttoo indietmenU €tgainst $ureeyor9 of roads are found 
' true bilU by grand Jury, not naming the surveyors: MM, this is not a re*, 
cord of indictments found against any particular surveyors. Ths Com, v« 
Snid&r, 2 Leigh 744. 

The record of the finding of an indictment for retailing ardent spirita 
vithout license, states that the grand jury presented on indictment against 
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court not less than five dollars^ unless, after beiug summoned 
to show cause against the fine, he vive a reasonable excuse 
for his failure. (Acts 1866-7, p. 926, § 11 ; 1870, p. 553, § 12.) 
§ 13. This act shall be in force from and after the first day 
of December, Anno Domini one thousand eight hundred 
and seventy. 

W. T. for retaUing liqziors, a trae bill: This is sufficient. Tefft v. Com,, 
8 Leigh 721. 

A grand jnry find an indictment against G. and D., bat the clerk in mak- 
ing a minute of the finding, aooidently omits the name of D.: Held, 1. 
That the record cannot be amended at a subsequent term of the court by 
inserting the name of D. in the minute; and the indictment against D. 
must be quashed. 2. The minute stating that the indictment is found 
against C, that is a sufficient record of the finding the indictment againat 
C. Drake db Cochre!rCs case, 6 Gratt. 665. 

In a county or coi^oration court, from the necessity of the case, the pre- 
sentments are introduced in the minutes by extracting merely the com- 
mencing words; it being left to the clerk, when he writes up the orders 
after the adjournment of the court, to spread the same in exteTUO on the 
order book. The sufficiency of an entry in this manner upon the minutes 
of a county or corporation court was decided in the case of Myers y. The 
(hm^, 2 Va. Gas. 160. After naming the grand jury and rendering the find- 
ing a bill of indictment, the entry on the minute book was as follows: — 
''And the said grand jury also made the following presentment:** "We the 
jurors, &c.," and following thereafter, this order: "Ordered that Joshua 
Myers, who was this day presented by the grand jury, be summoned to ap- 
pear here at May court next, to answer the said presentment." Upon being 
summoned to answer this presentment, Myers pleaded that there was not 
any record of the same. The General Gourt decided that there was such 
record; considering that the minutes obviously referred to the written pre- 
sentment made by the grand jury, and that the presentment itself was there- 
by made a part of the records of the court. 3 Bob, Prac. (old edi.) 98-99. 

What is a sufficient entry on the record of the finding of an indictment 
for a misdemeanor by a grand jury. See Nutter's case, 8 Gratt. 699. 

When in any case the return of the grand jury is "not a true bill,*' the 
prisoner is set to the bar, and the clerk teUs the sheriff to make proclamation * 

The sheriff thereupon makes proclamation as follows: *^Oyez, Ac. If any 
can inform the Judge of this court, or the attorney for the Gommonwealth, 
of any treason, murder, felony, of other misdemeanor committed or done 
by A. B., the prisoner at the bar, let them come forth, and they shall be 
heard. The prisoner stands at the bar upon his deliverance.'* 

The clerk then asks the attorney if he has any thing further to allege 
against the prisoner; and he if says no, the clerk tells the jailor to discharge 
him. 8 Bob. Pr. (old edi.) 99; Bob. Forms (old edi.) 218. 
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CHAPTER VII. 

^0. y. OH. CX0VI.3 
OF OFFENCES AGAINST MOBAUTT AND DECENCY. 
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Urdawfal Marriages. 

§ 1. Any white pereoD who, being married,* shall, during 
the life of the former husband or wife, marry another person 



1 In case of bigamy what is evidence of marriage, see 8 Bob. Prao. (old 
edi,) 192-195 ; Warner v, Cbro,, 2 Va. Cas. 96 ; C. V. ch. 108, p. 470, { 8 ; 
Id. ch. 176, p. 663, S 16; Wharton's Am. Or. Law (4th edL) § 2681-2684 ; 
2 Greenl. Ev. f 461 ; 8 Qreenl. Ev. f 204-^06 ; Bishop on Marriage and Div. 
eh. 17 ; Tmm4m'9 ease, 1 East P. C. 470. 

The proof of marriotge^ as of other issues, is either by direct evidence, 
establishing the fact, or by evidence of collateral facts and circumstances, 
from which its evidence may be inferred. Evidence of the former kind, or 
what is equivalent to it, is required upon the trial of indictments for polyg- 
amy and adultery, and in actions for criminal conversation ; (Mcrrii v. 
MUUr, 4 Burr. 2059 ; Leader v. Ba/rry^ 1 Esp. 858; Com. v. Norcrou^ 9 
ICass. 492; Com. v. LiUl^ohn, 15 Mass. 168; The People v. Humphrey, 7 
Johns. 814 ;) but in all other esses, any other satisfactory evidence is suffi- 
cient 2 Greenl. Bv. § 461. 

In regard to itejiret marrictge, it is sufficient to prove that a marriage in 
fact was celebrated, according to the laws of the country in which it took 
place ; and this, even though it were voidable ; provided it were not abso- 
lutely void. 8 Id. § 204. 

In proof of the second manr-riage, the same kind of evidence is admissible 
as in proof of the first But it must distinctly appear, that it was a mar- 
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in this State, or, if the marriage with such other person take 



riage in all respects legal, except that the flrat hasbaiid or wife -was then 
ali^e. Id. § 205. 

Where a woman married her second hnsband abroad^ in the lifetime of 
the first, and afterwards the first died ; and then she married a third in Eng- 
land, in the lifetime of the second, and for this diird marriage she was in- 
dicted; npon proof that the first husband was liying when the second mar- 
riage was had, it was held a good defence to the indictment, the second mar* 
riage being a nullity, and the third therefore yalid. Lady MitdisarCt cctse, 
1 Hale P. C. 698. Bnt the prior marriage mnst be shewn to be absolutely 
Toid ; for if it wer^ only voidable, and not avoided previous to the second 
marriage, it is no defence. 8 Inst 88. 

In R, V. Brown^ dbe,, I Car. A Eirw. 144; 47 Eng. Com. Law Rep. 144, 
it was objected that the second marriage, being by statute «<mt, could not 
be good to sustain the charge of bigamy ; Lord DenrnaTi^ C. J. said : '* The 
validity of the second marriage does not affect the question. It is the ap- 
pearing to contract a second marriage, and going through the ceremony, 
which constitutes the crime of bigamy, otherwise it could never exist in the 
ordinary cases ; as a previous marriage always renders null and void a mar« 
riage that is celebrated afterwards by either of the parties during the life- 
time of the other." Had the first marriage been by statute v<nd, it would 
have been a defence. Starkie on Ev. part 4, p. 1187 ; Rep. Rev. C. V. p. 
972t note. 

liarriage is in law complete when parties, able to contract and willing to 
contract, have actually contracted to be man and wife in the forms and with 
the solemnities required by law. Consummation by oatnal knowledge is 
not necessary to its validity. Whart. Am. Crim. Law, (4th edL) f 2685 ; 
State V. Pattereont 2 Iredell 246. 

When the first marriage is proved, the second wife is admissible as a witi 
ness either for or against the prisoner. Id.; 1 Hale 698 ; 1 East P. C. ch« 
12, §9; 1 Hawk. ch. 42,§8; 1 Ruas. on Crimes 2l8 ; 2 Stark. Ev. 656. She 
may be admitted as a witness to prove the second marriage, as well as other 
facts, not tending to defeat the first, or to legalize the second. 2 GreenL 
Ev. S 206. 

A marriage contracted in Vixginia after the secession of the State of Vir- 
ginia and before the re-establishment of the govenmient under the Alexan^ 
dria Constitution, is not therefore invalid. ClfecUe v. Com. , 17 Gratt 582. 

On a trial for a bigamy, where the charge in the indictment is that the 
iirst marriage took place in another State or country, it must be proved to 
the satisfaction of the jury that a valid marriage had taken place as stated. 
Id. 

In such a case the admissions of the prisoner and his acts are oompeteat 
evidence to prove the marriage without producing the record, or a witness 
present at the marriage. Id. 
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plftce out of the State, shall thereafter cohabit with such other 
person in this State, shall be confined in the penitentiary not 
less than three nor more than eight years. (1 R. C. p. 400, 
ch. 106, § 19 ; Acts 1889, p. 46, ch. 74 ; 1847-8, p. Ill, § 2 ; 
1866, p. 88, § 1.) 

5 2. The preceding section shall not extend to a person 
whose former husband or wife shall have been continually 
absent from such person for seven years next before the mar- 
riage of such person to another, and shall not have been 
' known hy such person to be living within that time ;' nor 
to a person who shall, at the time of the subsequent mar- 
riage, have been divorced from the bond of the former 
marriage, or whose former marriage shall at that time have 
been declared void, by the sentence of a court of competent 
jurisdiction. (Id. ) 

§ 8. If any person marry, in violation of the ninth and 
tenth sections of chapter one hundred and eight,' he shall 
be confined in jail not more than six months, or fined not 



3 This ezoeption, aooordmg to its express words, only applies when the 
party marrying again has no knowledge that the former hnsband or wife is 
alive. Whether the party be not bound to use reasonable diligence io in- 
form himself of the fact; and still more, whether, if he neglect or refuse 
to avail himself of palpable means of acquiring such information, he will 
stand excused, are questions deserving mature consideration, but which do 
not appear to be settled. Whart. Am. Grim. Law, 4th edi. § 2630; 1 East 
P. C. 867; Davis' C. L. 136. 

3 The tenth and eleventh sections of chapter one hundred and eight ara 
aa foUowH: 

§ 10. Ko man shall many his mother, grand-mother, step-mother, sister, 
daughter, grand-daughter, half-sister, aunt, uncle's wife, son's wife, broth- 
er's wife, wife's daughter, or her grand-daughter or step-daughter, brother's 
daughter, sister's daughter, or wife of his brother's or sister's son. 

§ 11. No woman shall marry her father, grand-father, step-father, brother, 
eon, grandson, half-brother, uncle, aunt's husband, daughter's husband, bus- 
band's son, or his grandson or step-son, brother's son, sister's son, or hus- 
band of her brother's or sister's daughter. 

So much of the eleventh second as prohibits a woman's marrying her 
aunt's husband is repealed. Acts 1850-51, ch. 48, p. 35. 

An indictment agaipst an uncle and niece, which charges that the uncle 
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exceediug five hundred dollars, at the discretion of the jury. 
And if any person, resident in this State, and within the de- 
grees of relationship mentioned in those sections, shall go 
ont of this State for the purpose of being married, and with 
the intention of returning, and be married out of it, and 
afterwards return to and reside in it, cohabiting as man and 
wife, they shall be as guilty and be punished as if the mar- 
riage had been in this State. The fact of their cohabitation 
here as man and wife shall be evidence of their marriage. 
(1 a. C. p. 899, § 18. Acts 1847-8, p. Ill, § 8 ; 1866, p, ^ 
83-4, § 80 

§ 4. If any clerk of a court, knowingly, issue a marriage 
license contrary to law, he shall be confined in jail not more 
than one year, and fioed not exceeding five hundred dollars. 
(Acts 1847-8, p. Ill, §9, 10.) 

§ 5. If any person, knowingly, perform the ceremony of 
marriage without lawful license, or officiate in celebrating 
the rites of marriage, without being authorized by law to do 
so, he shall be confined in jail not more than one year, and 
fined not exceeding five hundred dollars. (1 R. C. p. 401, 
§ 28. Acts 1866, p. 84, § 5.) 

AduUery^ ^. 

§ 6. If a free person commit adultery or fornication,* he 



mtexmsrrled with the iueoe and that they cohabited together, ia a good in- 
diotment against both, although it be not stated, in tenns, that the nieoe 
intermamed with the tmole. For it is impossible that the uncle ooidd have 
intermarried with the niece, unless ahe had also intermarried with him. 
Hutehins v. Cam., 2 Va. Gas. 381. 

If any man have married lus nnde's widow since the twenty-eighth of 
March, eighteen hundred and fifty-one, such marriage is hereby declared to 
be legal and valid, and exempt from the penalties prescribed by any exist- 
ing laws. But this act shall not be construed to sanction any such marriage 
8(1 may have occurred prior to the date aforesaid or which may hereafter 
occur. Passed 28th February, 1852 ; Acts 1852, ch. 103, p. 83. 

The marrying a brother's toidotD is an offence within the statute. Cam. 
T. PerrymanBy 2 Leigh 717. 

4 Illicit intercourse between an unmarried man and a married woman, is 
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shall be fined not less than twenty dollars. (1 R. C. p. 555| 
§ 6 ; Acts 1847-8, p. 110, § 1.) 
§ 7. If any persons, not married to each other, lewdly and 



fornication in the man* Com. t. Lajflsrtp^ 6 Gratt. 672. It is adnltery in 
the woman. 1 Teates 6; 2 DaU. 124; liayo's Gnide to Mag. 88. 

Adnlteiy or fornication committed with a alare ia a violation of the aot« 
Com, y. Jone^t 2 Gratt. 555. 

In an indictment for lewd and laaciYiouB cohabitation, the offence is 
^charged from a day prior to the day when the atatnte went into effect, but 
aa continuing to a day after the commencement of the act The indictment 
is good. Nichols and Jones* ease^ 7 Gratt. 589. 

The offences of adtiltery, fornication, and the like, cannot be pnmshed by 
onr conrts of law, as common law offences, unless they be accompanied with 
other circumstances, which of themselves constitute a misdemeanor ; such 
as the public commission of the act, or a conspiracy* The statutory offence 
must be punished according to the statute- Anderson v. Cbm., 5 Band. 
628 ; Com. v. IscMce and West, 5 Rand. 684. See 2 Archb. Or. PL A Prac 
1038-4, 1040. Simple incontinence is not punishable at common law. Com* 
V. Jones t 2 Gratt 555. 

An indictment which alleges that P. M. , on a certain day, and at a certain 
place, *' did commit the crime of adultery with one M. 8. , by then and there 
having carnal knowledge of the body of said 8. , she the said S. then and 
there being a married woman, and having a husband alive," is not sufficient 
to support a conviction. These allegations do not shew, with certainty, 
that M. 8. was not the wife of P. M. Moore v. Com., 6 Metcalf 243. But 
where it is distinctly alleged in the indictment, that the person with whom 
the crime was committed is the wife of a certain person other than the de- 
fendant, as '* one Catharine Ann Smith, then the lawful wife of Peter J. 
Smith," it is sufficient Oom, v. Reardon, 6 Gushing 78. 

An allegation that the offence was committed " with a certain woman, 
whose name to said jurors is unknown," Ac , the defendant "being then and 
there a married man, and then and there having a lawful wife alive, other 
than said woman, whose name to said jurors is unknown as aforesaid," is a 
sufficient description of the person with whom the offence is alleged to have 
been committed. Com. v. Thompson, 2 Gushing 551 « 
lijlln a recent case in Maine, The State v. Thrustin, 85 Maine 205, (1858,) 
the indictment charged that the defendant, at Avon, ** on the 25th day of 
March, 1861, did commit the crime of adultery with one Emetine White- 
house, the wife of one Solomon H. Whitehouse, she, the said Emeline White- 
house, being a married woman, and the lawful wife of him, the said Solo- 
mon Whitehouse." Howard, J., in delivering the opinion of the court, 
said : "In this case, the fact of committing the crime of adultery, at a cer- 
tain time and place, with Emeline Whitehouse, is first alleged against the 
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lasciviously associate and cohabit together, or, whether mar- 
ried or not, be guilty of open and gross lewdness and las- 
civiousness, they shall be fiaed not less than fifty nor more 
than five hundred dollars ; and upon a repetition of the of- 
fence, and conviction thereof, they shall also be imprisoned 
in the county or corporation jail, at the discretion of the 
court, for not less than six nor more than twelve months. 
(Acts 1847-8, p. Ill, § 8 ; 1866, p. 84, § 7.) 

§ 8. Any white person who shall intermarry with a negro 
shall be confined in jail not more than one year, and fined , 
not exceeding one hundred dollars. (Acts 1847-8, p. Ill, 
§4.) 

§ 9. Any person who shall perform the ceremony of mar- 
riage between a white person and a negro, shall forfeit two 
hundred dollars, of which the informer shall have one-half. 
(1 R. C. p. 401, § 38. Acts 1847-8, p. Ill, § 5.) 

§ 10. If a free person kee[) a house of ill-fame, resorted 
to for the purpose of prostitution or lewdness, he shall be 
confined in jail not more than one year and fined not exceed- 
ing two hundred dollars. (Id. § 6.) 

§ 11. If a free person import, print, publish, sell or dis- 
tribute any book, or , other thing, containing obscene lan- 
guage, or any print, picture, figure, or description, mani- 
festly tending to corrupt the morals of youth, or introduce 
into any family or place of education, or buy or have in his 

aecosed ; but to the fact that ahe was a mairied woman, and the wife of an- 
other, no tune ia averred, nor is there a refei^noe to the oertain time before 
stated, by the words then and there, or any equivalent teims. Although we 
oan readily suppose what was intended by the averments, yet, in criminal 
pleading, nothing oan be taken by intendment. The allegation 'being a 
married woman, and the lawful wife of Solomon H. Whitehouse,* has refer- 
ence to the time of flniiing the indictment, and not to the time of the of- 
fence, in strictness of criminal law. Bridges* easet Gro. James 639 ; 2 Lord 
Baymond 1467 ; 2 Ghitty Grim. Law 181. The indictment is, therefore, in- 
sujQicient. 

Parties to the crime of adultery may be jointly indicted. Chm, v. Eltoell, 
2 Metcalf 190. 

One credible witness is now sufficient to authorize a conviction for adul. 
tery or fornication. Com. v. Oreg&r, 7 Qratt. o91. 
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poflsession any such thing for the purpose of sale, exhibition 
or circulation, or with intent to introduce it into any family 
or place of education, he shall be confined in jail not raore 
than one year and fined not exceeding two hundred dollars. 
(Id. § 7.) 

§ 12. If any free person shall commit the crime of bug- 
gery,' either with mankind or with any brute animal, he shall 

A This is an offence of which there is very little knowledge in Virginia^ 
It is otherwise in England. The offence is defined in this section as in the 
4th report of the English CommissionerB, p. 169, art 25. Bep. Rey. G. Y. 
p. 974, noU' 

The offence consists in a carnal koowledge committed against the order of 
nature, by man with man ; or in the same unnatond manner with woman ; 
or by man or woman in any manner with beast. I Hale €69 ; Com, t. 
T?iomas, 1 Va. Gas. 307. An nnnatoral connection with an animal of the 
fowl kind is not sodomy ; a fowl not coming under the term "beast ;" and 
it was agreed clearly not to be sodomy, when the fowl was so small that its 
private parts wonld not admit those of a man, and were torn away in the 
attempt. Hex y. Mulreaty, Hil. T. 1812, MS,, Bayley, J. 

With respect to the carnal knowledge necessary to constitute this offence 
it is the same as in rape, with a few exceptions; it being held, that to con- 
stitute the offence, the act must be in the part where sodomy is usually com- 
mitted. The act in a child's mouth does not constitute that offence. Whar- 
ton's Am. Grim. Law, 4th edi. § 1161 ; 1 Buss, on Grimes 698. 

This crime is consummated by penetration alone, without emission. Com, 
y. Thomas, 1 Va. Gas. 307 ; Eexr, Beekspeare, B. ft M. G. G. B. 342; Sex 
y. Conns, 6 G. ft P. 351. 

A party consenting to the commission of an offence of this kind, whether 
man or woman, is an accomplice, and requires confirmation. On the trial 
of an indictment for an unnatural offence by a man upon his own wife, she 
swore that she resisted as much as she could. Patterson, J. said : ** There 
was a case of this kind which I had the misfortune to try, and it there ap- 
peared that the wife consented. If that had been so here, the prisoner must 
have been acquitted ; for although consent or non-consent is not material to 
the offence, yet, as the wife, if she consented, would be an accomplice, she 
would require confirmation ; and so it would be with a party consenting to 
an offence of this kind, whether man or woman." Bex , Jellfpnan, 8 G. ft 
P. 604 ; 1 Buss, on Grimes 699. 

When strictly and impartially proved, this offence well merits strict and 
Impartial punishment ; but it is from its nature so easily charged and the 
negative so difficult to be proved, that the accusation ought clearly to be 
made out. The evidence should be plain and satisfactory, in proportion as 
the crime is detestable. I Bass, on Grimes, 699 ; 4 Black. Gom. 915. 
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be confined in the penitentiary not less than one nor more 
than five years. (1 B. C. p. 586, ch. 159. Acts 1847-^8, 
p. 112, § 11.) 

Vidatian of sepulture; ctudty to afdmals ; profanity, ^. 

§ 18. If a free person, nnlawfhlly, disinter or diq)lftoe a 
dead human body, or any part of a dead hnman body, which 
shall have been deposited in any vault or other bxuial place, 
he shall be confined in jail not more than one year, and fined 
not exceeding five hundred dollars. (Acts 1847-8, p. 112, 
§14.) 

§ 14. If a free person cruelly beat or torture any horse, or 
other beast, whether his own or that of another, he shall be 
fined not exceeding fifty dollars. (Id. §15.) 

§ 15. If any person, arrived at the age of discretion, pro- 
fanely curse or swear, or get drunk, he shall be fined, by a 
justice one dollar for each offence. (1 B. C. p. 554, § 1. 
Acts 1830-81, p. 108, ch. 40 ; 1847-8, p. Ill, § 12 ; 1866, 
p. 84, § 15.) 

§ 16. If a free person, on a Sabbath day, be found labor- 
ing at any trade or calling, or employ his apprentices, ser- 
vants or slaves in labor or other business, except in house- 
' hold or other work of necessity or charity, he shall forfeit 
two dollars for each ofience ; every day any servant, appren- 
tice or slave is so employed, constituting a distinct offence. 
(1 R C. p. 555, § 5. Acts 1847-8, p. 112, § 16.) 

§ 17. Ko forfeiture shall be incurred, under the preceding 
section, for the transportation on Sunday of the mail, or of 
passengers and their baggage. And the said forfeiture shall 
not be incurred by any person who conscientiously believes, 
that the seventh day of the week ought to be observed as a 
Sabbath, and actually refrains from all secular bosiness and 
labor on that day, provided he does not compel a slave, ap- 
prentice or servant, not of his belief, to do secular work or 
business on Sunday, and does not on that day disturb any 
other person. (C. V. 1860, p. 804, § 17.) 
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§ 18. K a free penon, wilfiilly, interrapt or disturV any 
aBsembly met for the worship of Gk>dy' he shall be confined 
in jail not more than six months and fined not exceeding one 
hundred dollars, and a justice may pat him under restraint 
during religious worship, and bind him, for not more than 
one year, to be of good behaviour. (1 B. C. p. 555, § 8, 4, 
Acts 1847-8, p. 112, §18.) 



* An incUobnent f6r distiubijig a raligioiis ocngregatioii, need nolMt ooft 
lfa» meant by niuoh tho diBtubanoe and diaqideiing ^nweffeoted. Com, t. 
DanieU, 9 Ya. Gas. 402. 

f The aUtnte ia ^pplioablenot onlyto diatnrbanoaa whioh are made whOat 
the religioiia BezTioea are progreaBing ; bnt to diatorbanoaa made whilat tire 
ooogregatian ia aasembled for xeUglona wozahip; thong^ it beat night after 
the zeligioaB Bezrioea are dosed for the da j, and the congregation haa retired 
to rest Cam, t. Jenningi^ SOxatt 6M. 
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CHAPTER VIII. 

[O. T. 0E» OX0T.3 

OF OFFENOES AGAINST THE PEAOEw 

Sxa 



1. Blot, zoot and tmlawfnl nmriin 

bly, snppressed. 
8. White person arrested therefor, 

committed or bailed. 
8. ") Penalty on justice failing in 
> dnty ; on a person disobeying 
i. ) his order to disperse. 
6. Justices and persons acting nn- 

der their orders, guiltless, 



if a person be Uled, Ao. If 
either of them kiUed, all en^ 
gaged in the assembly gnilty. 

6. Pnniuunent of rioter, when 
dweUing-honse injured, and 
when not. 

7» Ganying abofot oonoialed wei^ 
pons. 



§ 1. All judges and justices may suppress riots, routs and 
unlawful assemblies^ within their jurisdiction. And it shall 

1 The distinction between these offences appears to be, that a riot is a 
tomnltaons meeting of persons who aetuMy execute some conmion purpose 
with violence; a rout is a similar meeting of persons who make a motion to 
execute a purpose which, if executed, would make them rioters ; and an tf »- 
lavifiU auembly is a mere aeeemhly of persons upon a purpose which, if 
executed, would make them rioters, but which th^ do fiat exeofite^ nor 
make any motion to execute, or an assembly which endangers the public 
peace. Davis* Grim. Law 251 ; 1 Buss, on Grimes 266 ; 1 Hawk. P. G. ch. 
66, f 1, 8, 9 ; 8 Inst 176; 4 Black. Gom. 146 ; liayo's Guide to Mag. 672. 

As these offences cannot be committed by a less number tha^ three, if the 
jury acquit all who are charged but two, and find them guilty, the verdict 
is repugnant and void, unless tiie indictment charges them with having 
oommitted the offence together with other persons unknown. Davis* Glim. 
Law 256; 2 Hawk. 621 ; Whart Am. Gr. Law, 4th edi, f 2498. 

There are no accessaries in a riot ; all concerned in it are principals. 1 
Hawk. ch. 65, { 8; 1 Hale 468; 1 Buss. 269. In riotous and tumultuous 
assemblies, all who are present and not actually assisting in their suppres- 
sion, in the first instance, are, in presumption of law, participants; and the 
obligation is cast upon a person so droumstanced, in his defence, to prove 
his actual non-interference. Whart Am. Grim. Law, 4th edL, f 2488. 

Women are punishable as rioters, but infants, under the age of discretion^ 
are not. I Hawk. ch. 66, f 14 ; Deac. Gr. Go. 1115 ; 1 Buss. 272. 
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be the daty of each of them? to go among, or as near as 
may be with safety to, persons riotously, tumultaoasly or 
tmlawfally assembled, and in the name of the law command 
them to disperse ; and if they shall not thereupon immedi- 
ately and peaceably disperse, such judge or justice giving 
the command, and any other present, shall command the 
assistance of all persons present, and of the sheriff or ser- 
geant of the county or corporation, with his posse if need 
be, in arresting and securing those so assembled. If any 
white person present, on being required to give his assist- 
ance or depart, tail to obey, he shall be deemed a rioter. 
(1 R C. p. 566, oh. 142. Acts 1847-8, p. 109, ch. 7, § 1 
to 7.) 

§ 2. If a white person be arrested for a riot, rout or un- 
lawful assembly, the judge or justice ordering the arrest, or 
any other justice, shall commit him to jail, unless he shall 
enter into recognizance, with sufficient security, to appear 
before the circuit court having jurisdiction of the offence, 
at its then next term, to answer therefor, and in the mean- 
time to be of good behavior and keep the peace. (Id.) 



A n€gio is one of the persona who, in oontemplation of law, may, with 
white men, oommit a riot State y. Thaekmany 1 Baj, S5S -, O.Y.et. 200, iS, 
fThe negro^ howeyer, in snbh case, mnat be a free agent, and not acting un- 
der his master^B order. State y. Colder et al,, 2 McCord 462 ; Whart Am. 
Or. Law, f 2492. 

s Independent of the statnte, by the oommon law, the sheriff, constable, 
and other peifte officers maj, and ongjht to do all that in them lies towards 
suppressing a riot, and may command others to assist them, (1 Hawk, ch. 
65 ; 2 Dick. J. P. 888 ;) who, if they refnse to sssist, are indictable. And 
by the oommon law a priyate person may lawfully endeayor to suppress a riot, 
by staying those whom he shall see engaged therein, from ezecnting their 
porpose, and may also stop others whom he shall see coming to join theou 
It is said that a priyate person, in the sappression of a riot, may arm him- 
self and make nse of arms if there be a necessity, either in defence of his 
own life and property, or to protect the liyes and property of others, (1 
Hawk. oh. 65, § U ; 2 Deao. Or. Co. 1118; and 2 Bos. &, P. 265;} and this 
upon the gronnd, that it is lawful for a priyate person to do any act to pie- 
yent a felony. But the necessity most be manifest to jnsti^ homicide un- 
der sndh cironmstances. Hayo's Guide to Hag. 575-6, 
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$ 8. If any judge or jastice have notice of a riotona^ tn- 
multuoug or unlawful aasembly, in the county or corporation 
in which he resides, and fail to proceed immediately to the 
place of such aasembly, or as near as he may safely^ or fail 
to exercise his authority for suppressing it and arresting the 
offenders, he shall be fined not exceeding one hundred dol- 
lars. (Id.) 

§ 4. If any person, engaged in saeh assembly, being com- 
manded as aforesaid to disperse, fail to do ao without delay, 
any such judge or justice may require the aid of a sufficient 
number of persons, in arms or otherwise, and proceed, in 
such manner as he may deem expedient, to disperse and sup- 
press such assembly, and arrest and secure those engaged 
in it (Id.) 

§ 6. If by any means, taken under authority of this act, 
to disperse any such assembly, or arrest and secure those 
engaged in it, any person present, as spectator or otherwise, 
be killed or wounded, any judge or justice exercising such 
authority, and every one acting under his .order, shall be 
held guiltless ; and if the judge or justice, or any person 
acting under the order of either of them, be killed or 
wounded in taking such means, or by the rioters, all persons, ' 
engaged in such assembly, shall be deemed guilty of* such 
killing or wounding. (Id.) 

§ 6. If any rioter, being firee, pull down or destroy, in 
whole or in part, any dwelling-house,* or assist therein, he 
shall be confined in the penitentiary not less than one nor 



8 8 oooapies a hoiue, the fhmt xoom on the lix8t floor tm a stora, fhe back 
room as a dining zoom, the upper rooms as deeping apartments for her 
fimily; Imt the only mode of ascent to the upper rooms is outside the 
house. A riotous desfcrootion of the <ro^ door and window of the stoi« 
zoom, is an offence nnder the act Code, ft 19£, f 6. Bamanni t. Gom'tht 
16 Qzatt 648. 

A partial polling down or destniction of a dwelMag-honse is an offence 
imderthe«BtOode,tob. 186, §6: In this differing from the X&i^iah atat* 
nb$. Id. 
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more than fiye years ; and though no sucli honse be so in" 
joredy every rioter and every person unlawfully or tumultu^ 
ouflly assembled, if free, shall be confined in jail not more 
than one year, and fined not exceeding one hundred dol- 
lars. (Id.) 

$ 7. If a free person, habitually,^ carry about his person 
hid from common observation, any pistol, dirk, bowie-knife, 
or weapon of the like kind, he shall be fined fifty dollars. 
The informer shall have one half of such fine. (ActB 18S8, 
p. 76, ch. 101; 1847-8, p. 110, § 8.) 



4 A Jmy may wsU find s hiA)itoaI or general weuing of oonoealed we^ 
pons, from eridenee tibst the defendant was aeen onoe wearing oonoealed 
weapona imder dzcomatanoes wfaioh aatiaiLeB them it waa hia general prac- 
tiM. mekiY. Chm.y 7 Gzatt. 597. 
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CHAPTER IX. 

(O. T. CDEL OGUH.) 

OF THE OBQANIZATION, OOYEBNMENT AND DISCIPLINE 01? 

THE PENITENTIABT. 
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Oeneral Provisions. 

'^ $ 1. The lot of twelve acres and fonrteen square ro^ of 
land on which the penitentiary is sitnated, and the lot nnm- 
bered seven hundred and twenty-nine, being <xie fourth of 
a square in the citf of Bichmpnd,*between the southwest 
end of First street and the eastern boundary of the land 
aforesaid, and the square of land between Cary and Main 
and Jefferson and Madison streets, containing the peniten- 
tiary spring, witii the pipes and fixtures for conveying water 
to that institution, shall be and remain the property of the 
Commonwealth for the use of the said penitentiary, and 
shall be under the control of the board of directors. The 
superintendent shall have the custody of the property of the 
penitentiary, real, personal, and mixed, (which has not been 
delivered to the general agent or to his account,) and he 
shall, in the name of the Oommonwealth, have authority 
to institute and prosecute any suit, prosecution or proceed- 
ing for the recovery of any such property or its value, or for 
any injury thereto, which naay be proper to protect the righte 
of the State. He shall have authority to employ the pris- 
oners in improving and cultivating any part of the lands 
aforesaid, or in repairing the water-pipes and fixtures, or 
the roads from the penitentiary to proper points of intersec- 
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tion with the streets, or in taking out or brin^g into the 
enclosure any necessary thing to or from the said city or the 
James Biver CanaL Acts 1849-50, p. 14, ch. 15, § 1.) 
0. V. 1860, ch. 218, § 1. 

$ 2. The public jail and penitentiaiy-house shall continue 
under the name of " The Penitentiary ;" to be appropriated 
to the confinement of convicts sentenced according to law 
to confinement therein by the courts of this Gonmionwealth. 
Persons sentenced to imprisonment by a ooutt of the United 
States, held in Virginia, for a term of three years or more, 
may also be confined therein, with the approbation of the 
superintendent and board of directors (which approbation 
shall^be recorded on the journal of the said board,) and be 
safely kept and employed, pursuant to the rules of the pri»* 
on, so far as is not inconsistent with such sentence, until cUs- 
charged by due course of the laws of the TTnited States : 
Promded^ tiiat before any other such prisoner shall be re- 
ceived in said penitentiary, the United States shall pay the 
sums now due or which shall be due • for the confinement 
and support of their prisoners, and in future, pay half yeavly, 
at the rate of thirty cents per day for the imprisonment and 
support of every such prisoner now in prison or hereafter so 
imprisoned, with proper medical charges. Acts 1857-8, 
oh. 80, p. 40.) 

§ 8. Annually its con(Ution shall be examined and reported 
CO, by a joint committee of the General Assembly. (Acta 
1824-6, p. 9, ch. 7, § 7.) 

§ 4. The Governor may, from lime to time, prescribe 
mles, not contrary to law, for the preservation of the pro- 
perty at, and the health of the convicts, in the penitentiaiy, 
and the government of the interior thereof. Printed copies 
of such of the said rules, as may relate to the goverment 
and punishment of the convicts and of any provisions of 
law which the Governor may direct, shall be posted up in 
at least six conspicuous places of the interior. (1 R. C. p. 
624, $ 81 ; p. 627, § 47. Acts 1888^ p. 11, oh. 11, $ 1.) 
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§ 5. The clerk of the penitentiaTy shall file and preeeire 
the record of the trial and coDviction of each convict, and 
keep a register deBcribing him, the term of his confiement, 
for what oflEence, and when received into the institution* 
(IE. C. p. 620, §18.) 

Committee of ConvicCs estate. 

§ 6. When a person, other than a married woman^ is sen- 
tenced to confinement in the penitentiary for more than a 
year, the estate of such convict, if he have any, both real 
and personal, shall, on the motion of any party interested, 
be committed by the conrt of the county or corporation in 
which his estate, or some part thereof, may be, to a person 
selected by the court ; who, after giving bond before the 
said court, in such penalty as it may prescribe, shall have 
charge of said estate until such convict is discharged from 
confinement (1 E. C. p. 681, § 68. Acts 1820-21, p. 21, 
ch. 14, § 1, 2.) 

§ 7« Such committee may sue and be sued, in respect to 
debts due to or by such convict and any other of the convict's 
estate, and shall have the privilege of an administrator, as 
to the right of retdning for his own debt (Id.) 
if § 8. He shall allow, (subject to the claims of creditors,) 
a sufficient maintenance out of the convict's estate, for his 
wife and family if any ; the wife to be entitled, so long as 
he is confined, to the profits of such portion of his estate, 
as she would have if he had died intestate. (Id.) 

§ 9. The committee shall render accounts of his trust, and 
may be made to account therefor, shall be entitled to com- 
pensation for hiB services, and may forfeit his right thereto, 
in the same manner as if he were an administrator or guar- 
dian. (Id.) 

§ 10. Every such committee shall deliver such estate, as 
he may be liable for at that time, to the convict on his dis- 
charge, or to his real and personal representatives on his 
death before being discharged. (Id.) 
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' $ 11. If the person so appointed refose the trast, or &il 
to give hond as. aforesaid, the court, on like motion, shall 
commit ^the estate to the sheriff of the coanty or sergeant 
of the corporation, who shall he the committee, and he and 
the sureties in his official hond, houud for the Mthfiil per- 
formance of the trust (Acts 1822>3, p. 85, cK 81.) 

§ 12. The real estate of such convict may be sold, when 
necessary for the payment of his debts, in the same manner, 
as the real estate of an insane person^ in the hands of a 
committee. 

Tteaimeni of convicts. 

§ 18. Every convict, when first brought to the pemten- 
tiary, shall be washed, cleaned and kept in a separate lodg-* 
ing, until the surgeon certifies he is fit to be put among the 
other prisoners ; and the clothes he wore shall be either de« 
Btroyed, or purified and preserved until he is dischargidd, 
and then returned to him. (1 R. C. p. 628, § 28.) 

§ 14. (Before any male prisoner shall be permitted to labor 
in the shops or elsewhere out of his room, he shall make 
and subscribe such promise of obedience and fidelity to the 
rules and orders of the institution as shall be prescribed by 
the Governor. And it shall be the duty of the superinten- 
dent, as far as practicable, to provide suitable employment 
in separate rooms for the refractory and obstinate, and for 
those of disordered mind, or who, for any cause, are unfit 
to be congregated in the shops. (Acts 1849-50, ch. 15, § 
8, p. 15.) 

$ 15. The male and female convicts shall be kept separate 
from each other, and the males shall have their heads and 
beards close shaven or sheared, once a fortnight or oftener 
if need be. Every convict shall be clothed at public ex- 
pense, in a distinctive uniform for each sex, made of coarse 
materials. (Id. § 19, 20. Acts 1886--7, p. 18, ch. 18, $ 4.) 



1 See 0. V. 1860, dh« 85, f 66, 57, 58; Id. oh. 128, ! 1, 2; 2 liatUiews' 
Dig. p. 284^ { 46, 47, 48; Id 876-9, f 2-«. 
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$ 16. The convictB shall be kept to the hardest labor sait- 
able to their sex and fitoedSy and such of them» as need be, 
instructed in some mechanic art. (1 R 0. p. 623, § 29« 
Acts 1828-4, p. 17, ch. 10, § 9.) 

§ 17. Social intercourse, conversation and acquaintance 
between the convicts, shall be prevented as far as may be, 
and silence constantly observed by them as far as possible. 
(1 R. C. p. 624, § 29. Acts 1828-4, id.) 

§ 18. The convicts shall be fed on bread of Indian meal, 
or other coarse bread, and have one meal a day of coarse 
meat. The board of directors may change or regulate the 
diet for good cause. (1 R. 0. p. 628, § 29. Acts 1889, p. 
16, § 2.) 

§ 19. The accounts for purchases of diet for the pris- 
oners shall be certified by the boad of directors to the Audi-* 
tor of Public Accounts for payment. The superintendent 
may, when he may deem it necessary, or the physician shall 
BO advise, change the diet, and adapt it to the health or con- 
dition of the prisoners, or any of them, or he may allow 
extra diet to those who need it. He shall cause the hospital, 
and all the cells and rooms of the prison to be white-washed 
(by prisoners qualified for the purpose,) twice a year or of- 
tener. and the floors to be washed as often only as may be 
necessary for health and comfort The Governor shall pre- 
scribe by rules and regulations the hours within which the 
prisoners shall be employed at the respective branches of 
business carried on in the institution, and the time they 
shall labor in each day, and also the times and conditions 
upon which persons may visit the interior of the peniten- 
tiary. (Acts 1849^0, ch. 15, p. 15, § 4.) 1 E. 0. p. 624, 
$ 80 ; p. 625, § 88. 

§ 20. The superintendent may allow them, at stated times, 
to walk for the benefit of their healthy in the yard, and, 
with fee-approbation.^ two of the directors, to work therein^ 
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but in either case, in the presence or view of the supenn- 
tendent or an aseistant. (Id.) 

$ 21. He Bhally at the discretion and nnder the direction 
of the Governor, employt them at Richmond, or within 
twenty miles thereof, in improving, r^airing or working 
on the pnblic bnildings, grounds and property, or in execa- 
tiog worJ^ under contract with individuals or companies, or 
in cultivadng rented grounds for the use of the peniten* 
tiary. (Acts 1839, p. 15, ch. 18, § 1 ; 1842-8, p. 21, ch. 
16, ; 1843-4, p. 20, ch. 21 ; 1845-6, p. 16, ch. 8, § 6 ; 
1866-7, p. 790, § 2.) 

§ 22. Each convict shall be locked up during the night 
and every Sunday, (except to attend religious service,) and 
when the namber of apartments will permit, each separately^ 
unless in the hospital. (1 B. C p. 625» § 87. Acts 1823-4, 
p. 16, § 9.) 

§ 28. A convict guilty of profanity, indecent behavior, 
idleness, negl^ or wilful mismanagement of ^ work, insub- 
ordination, ainkault not amounting to felony, or a violation 
of any of the rules prescribed by the Governor, may, under 
the orders of the superintendent, subject to the said rules, 
be punished by lower and coarser diet, the iron mask or 
gag, solitary confinement in a cell or the dungeon, or by 
stripes. Under such orders and subject to the said rules, 
the superintendent may, when a convict is charged with 
an offence, for which he is to be tried under chi^ter two 
hundred and fourteen, or two hundred and fifteen, confine 
him in a cell or the dungeon until such trial. (1 R. C. p. 
624, 6, § 31, 41. Acts 1823-4, p. 17, § 9 ; 1846-7, p. 67, 
ch. 80, § 1.) 



t See '^an act to aathorize the Superintendent and Direotoxs of the Pen- 
itentiary to hire the Gonyicte to the City of Biehmond,** passed April 28, 
1867; also "an act to aathorize the Gk>T6xnor to hire oat the OonTiots in 
the penitentiary to leam stone-ontting or other meohanioal tradea,** passed 
April 29, 1867. Acts 1866-7, p. 960, 961. 
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§ 24. The board, in its diBcretion, may allow a convict, 
on his discharge, not exceeding thirty [dollars, and, if he 
needs it, a suit of coarse clothing. (1 SL C. p. 625, § 85.) 

The surgeon and JiospUal. VisUors. 

§ 25. The surgeon to the penitentiary shall visit the peni- 
tentiary once at least every day, and oftener, when there are 
cases of sickness requiring it, or when he iB called on to at- 
tend by the superintendent. Before leaving the city of 
Bicknuynd at any time, he shall notify the superintendent of 
his intention, and the time he expects to be absent, and 
what physician m^y be called on to officiate for him, in his 
absence. (Acts 1831-2, p. 16, ch. 9, § 4. 1 B. C. p. 626, 
§40.) 

§ 26. The surgeon shall render to the convicts all surgical 
and medical aid which may be requisite. (Id.) 

§ 27. The room now kept for that purpose, shall continue 
to be used as a hospital. A sick convict sb^be kept in it, 
when the surgeon so prescribes. There shan be a book in 
which shall be entered the name of each convict, put in the 
hospital, and the time that he goes in and comes out of it. 
(1 R. C. p. 626, § 89. Acts 1823-4, p. 15, § 1.) 

§ 28. One of the (Erectors, in such order as the board 
may direct, shall once a week visit the hospital with the 
superintendent; and the two shall make a report of the 
treatment and. condition of the sick. The annual report of 
the board shall shew the condition of the health of the con- 
victs. It shall state the number in the hospital every month 
from each ward, the disease of each person put in the hos- 
pital, and the number of deaths in each ward. (Acts 1824-5, 
p. 9, § 8 ; 1829-30, p. 9, ch. 4, § 6.) 

§ 29. The Governor, members of the General Assembly, 
ministers of the gospel for performing religious service, and 
the officers and others having duties or business therein, 
may go into the interior of the penitentiary. Any other 
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person, who shall obtain a permit to do so from the Gov- 
ernor, may also visit the same, between the hoars of nine 
in the morning and noon of any day, except Saturday or 
Sanday. There shall be no conversation between a visitor 
and a convict, unless special license therefor be given by 
the Governor or superintendent. (1 R..C. p. 626, § 86. 
Acts 1824-6, p. 9, § 4 ; 1825-6, p. 11, ch. 11, § 7.) 



i 



0/ the directors. 



§ 30. A majority of the directors shall be a quorum for 
business of the board. 

§ 81. The board may apply the means of the institution 
to repair and enlarge the shops, and increase the number of 
cells when required. They shall cause to be done in the 
penitentiary, any work which can be done therein, towards 
effecting the improvement or repairs mentioned in the twen- 
tieth section. They shall direct the manufacturing opera- 
tions, and have the goods manufactured and work done at 
the penitentiaiy, (except as otherwise provided,) delivered * 
weekly to the general agent, to be disposed of by him, at m 

such prices as may be mentioned in duplicate invoices thereof; 
one of which shall be delivered to the agent, and the other, 
with the agenf s receipt thereon, shall be preserved at the 
penitentiary by the clerk. And they shall cause a proper set 
of books to be kept by the clerk, have a general supervision 
and control in the management of the penitentiary and pen- 
itentiary store, and over the officers thereof, and see that 
the rules for their government, prescribed by law or by the 
Governor, are observed by the officers. (1 E. 0. p. 621, § 
19 ; p. 624, § 81. Acts 1820-21, p. 18, 20, § 4, 6, 8 ; 
1823-4, p. 17, ch. 10, § 9; 1828-9, p. 11, ch. 11, § 1; 
1829-80, p. 8, ch. 4, § 2 ; 1888, p. 87, ch. 26, § 8 ; 1839, 
p. 16, ch. 18, § 2 ; 1843-4, p. 20 § 21.) 

§ 82. When an investigation is ordered by the Governor, 
as to a matter concerning the penitentiary, or the conduct of 
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personB connected therewith, the clerk of the penitentiary^ 
by order of the board, may issne a Bummons directed to the 
sheriff of the county of Henrico^ commanding him to sum- 
mon any person to attend at the penitentiary on a certain 
day, to give evidence before the board, and may administer 
an oath to such person. The board shall have like powers 
under the twenty-third and twenty-fourth sections of chapter 
one hundred and seventy-six,' as if it wu a court whose 
clerk had issued the summons. And the flvk of the peni- 
tentiary shall make such entry as would, under the thirty- 
sixth section' of the same chapter, if the attendance were 
before a court, be made by the clerk thereof. The sum to 
which the witness is entitled, shall be paid out of the funds of 
the institution . Testimony taken before the said board shall 
not be read on the trial, by a court martial, of an officer or 
soldier of the public guard. (Acts 1888, p. 87, § 4.) 

§ 88. Two or more of the directors shall, at the end of 
each fiscal year, attend the taking of the inventories of the 
goods and stock on hand at the penitentiaiy and penitentiary 
store. (Acts 1827-8, p. 10, ch. 10, § 2.) , 

^ § 84. The board shall annually, before the first of Octo- 

ber, make a report to the Qovemor, to be laid before the 
General Assembly, shewing tiie expense to the State of the 
penitentiary for the previous fiscal year, and its condition at 
the end of such year, the manner in which the rules have 
been executed and their effect, and making any proper sug^ 
gestions as to the discipline and organization of the peniten- 
tiary. (1 R. C. p. 625, § 32. Acts 1820-21, p. 20, § 14 ; 
1828-4, p. 17, ch. 10, § 9 ; 182ft-80, p. 9, ch. 4, $ 6.) 

The derk of the penitenHary. 

§ 85. (The clerk of the penitentiary shall keep a journal 

9 See 0. V. I860, ch. 176, § 23, 24, p. 725; 2 Matfhe^' Dig. p. 5d-4, § 
22,28. 

s Sm O. V. 1860, oh. 176, f S6, p. 727; 2 UatOieWDig. p. 62, § 85. 
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of the board of directors, record their proceedings as they 
shall direct, and copy such papers as they may order. He 
shall attend at the penitentiary daily, and compare the ward 
and delivery books, and see that the entries therein are cor- 
rectly made. He shall keep regular books of accoant, ex- 
hibiting the proper receipts and disbursements of the insti- 
tution, make up the weekly invoices of deliveries to the 
general agent, and charge them in the proper books to that 
officer ; make the tables and documents accompanying the 
report of the supeiintendent, and copy such papers as he 
may direct, and do and perform all such duties as may be 
required by the rules of the institution or the orders of the 
board Acts 1849-50, ch. 15, p. 16, § 6.) 

The stq>erintende7U and his assistants. 

$ 86« (The superintendent may reside in the front build« 
ing of the penitentiary, and shall be allowed his fuel. Acts 
1867-8, ch. 80, p. 40.) C. V. ch, 218, § 84. 1 R. C. p, 
627, § 46. Acts 1819-20, ch. 21, § 1. 1888, p. 87, ch. 
26, d 2. 

§ 87. He shall be the chief executive officer of the pen- 
itentiary, and direct its internal police and management,^ 
subject to the control of the board of directors. (1 R. C. 
p. 627, § 45. Acts 1820-21, p. 17, ch. 18, § 1.) 



tit ifaaU he thft du^ of the saperintendent of the peniteatiaiy to k^ep 
s reoord of the oondnet of each oonvioty and for e^eiy month that a con- 
Yiot appears by saoh reoord to haye faithfully obserred the rales and n» 
qnirements of the prison, and not to have been sobjeoted to punishment, 
then shall, with the consent of the GoTemor, be deducted, ftum the tem 
of serrioe of sach conTiet, i(onr days. Acts 1866, p. 317, f 1. 

2. That the saperintendent shsll sabmit said reooid and dednction to the 
Qoremor, when required by him, that the same may be considered in the 
exercise of snoh execatiye demenoy" on behalf of any conyict as he may 
deem oondnoive to the interest of tiie prison, and ptomotiTe of the refer* 
matlon and welfture of the canTicts. Ibid, f 2. 

8. Ihat the saperintendent shall canse a copy of this act to be posted in 
the call of each canviot Ibid, f 8. 
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$ 38. Bis aasistantSy whose duties he shall prescribe, shall 
be designated and stand in authority as first assistant, sec- 
ond assistant, and so on. The first assistant shall act in 
place of the superintendent when he is absent. The duties 
of the first assistant shall in his absence be performed by 
the second assistant, and so on in succession. (1 R. C. p. 
627, § 48, 45. Acts 1846-7, p. 68, ch. 80, § 2.) 

$ 89. (The superintendent, with the approbation of the 
Governor, shall appoint not exceeding seven assistant keepers, 
who shall take the oaths prescribed by law for public officers. 
The interior guard shall also take the said oaths of office. 
The soldiers of the public guard, while stationed at the 
penitentiary, shall attend to the outer gates as heretofore, 
and obey the orders of the superintendent in relation to the 
security of the prisoners and protection of the property of 
the penitentiary. And it shall be lawful for any officer of 
the penitentiary, interior guard, or soldier, to carry sufficient 
weapons to prevent escapes, suppress rebellion, and for self- 
defence, and to use the same against any prisoner for such 
purpose. Acts 1849-50, ch. 15, § 2, p. 15.) 

§ 40. The superintendent, from time to time, shall sub- 
mit to the board a list of such materiab and other things 
as are required at the penitentiary. He shall, if the board 
so order, make, or aid the general agent in making pur- 
chases thereof; and without such order, may, if it be neces- 
sary, make purchases in the recess of the board, subject to 
its approval. He shall keep, or have kept, in each ward, 
a book shewing separately, an account of the raw materials 
as received and of the manufactures and work done therein, 
and in his annual r^K)rt render an account shewing the re- 
sult of the operations of each ward. (Acts 1820-21, p. 18, 
5 7; 1829-80, p. 7, ch. 4, § 1; 1881-2, p. 10, ch. 7, § 8; 
1889, p. 16, ch. 18, § 2.) 

§ 41. The superintendent may, in the recess of the board, 
deliver to the general agent goods manufactured or work 
done, when necessary to effect a sale thereof, taking from 



I 
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him a written receipt for them, stating their prices. (1 B. 
C. p. 628, § 49. Acts 1829-80, p. 8, § 8.) 

§ 42. He may, when he can withont neglect of other da- 
ties, sell and deliver such articles manufactured and job 
work done at the penitentiary, as may he called for there, 
delivering to the general agent an account of such articles 
and work, and paying to him all money received therefor. 
On the responsibility of the agent, any such sale may be on 
credit, if he in writing authorize it, but not otherwise. 
(Acts 1821-2, p. 16, § 1 ; 1881-2, p. 10, § 4, 6.) 

§ 48. When the board of directors of either of the luna- 
tic asylums desire to purchase, for the use thereof, cloth, 
clothing or shoes, of the manufacture of the penitentiary, 
if they make requisition therefor in reasonable time, the 
superintendent of the penitentiary shall pack up the articles, 
forward them to the asylum at its cost, and charge the ar- 
ticles to the State. (Acts 1840-41, p. ,44, § 81.) 

§ 44. The superintendent shall, at the end of each fiscal 
year, furnish the first auditor with a receipt from an officer 
of the asylum, for any articles so furnished within said year, 
and a statement of their prices ; for which the penitentiary 
shall have credit, and the asylum be charged. (Id.) 

§ 45. He shall at the end of each fiscal year, state a gen- 
eral account between the State and the penitentiary for such 
year, charging the latter with the value of the tools, ma- 
chinery, fixtures and materials on hand . at the commence- 
ment of the year ; the raw materials purchased during the 
year ; the rations furnished for the convicts ; the salaries 
of all the officers, and all the contingent expenses of the 
penitentiary ; and crediting it with the work of the convicts 
delivered from the penitentiary to the general agent and 
others ; the work and repairs done by the convicts on the 
prison and other public property ; the clothing furnished 
the convicts ; and the value of the tools, machinery, fix- 
tures and materials on hand at the end of the year ; with 
all other debits and credits necessary to shew a true account 
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of the institution with the State. (1 B. G. p. 628, $ 82, 
42. Acts 1820-21, p. 20, § 18 ; 1829-80, p. 7, ch. 4, § 1.) 
{ 46. The said account shall he laid before the hoard of 
directors, and when approved by them and balanced, he 
made a part of their annaal report. (Acts 1820-21, p. 20, 
§ IS ; 1829^80, p. 7, ch. 4, § 1.) 

The guards. Rewards for priacmers escaping. 

§ 47. The force sent to the penitentiary from the public 
gaard, shall consist of a non-commissioned officer^s com- 
mand, and be in charge of sach officer, and a chain of sen- 
tinels shall surround the penitentiary night and day. (1 S. 
C. p. 627, § 62. Acts 1886-7, p. 18, § 2. C. V. p. 172, 
ch. 88, § 18.) 

§ 48. While the convicts are employed in any work on the 
public grounds or property, outedde of the penitentiary, they 
shall be attended by a sufficient guard, detailed by the 
ofq>tain of the guard. (Acts 1848-4, p. 20, ch. 21, $ 1.) 

§ 49. The superintendent may employ a guard, not ez- 
oeeding six persons, for the interior of the penitentiary, who 
ahall perform such duties as the superintendent, (subject to 
the control of the board) may direct. (1 R. C. p. 625, § 
87. Acts 1886-7, p. 17, ch. 18, $ 1 ; 1858-4, p. 55, ch. 
71, § 2.) 

i 50. Any person so employed, may be dismissed from 
service at the discretion dther of the board or the supenn- 
tendent. (Id.) 

§ 51. The compensation of the said guard shall be allowed 
and certified by the board, at a rate not exceeding forty-five 
dollars per month for each person, and paid by the general 
agent. (Acts 1846-7, p. 68, ch. 80, § 8 ; 1866, p. 217, § 2.) 

§ 52. If any convict escape from the penitentiary or from 
the custody of the superintendent, he may ofier a reward for 
the apprehension and re-deliveiy of such convict, not ex- 
ceeding five hundred dollars, .one half thereof to be paid by 
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the institatioa and the other by the saperintendent, his 
assifitanta and the iaterior guard, in proportion to the amount 
of Balaries. (1 B. 0. p. 627, § 48. Acts 1846-7, p. 67, 
ch. 80, § 1.) 

$ 58. None of said ofllcers shall be entitled to any snch 
reward, or any part of it, nnless expresdly authorised by the 
superintendent (Id.) 

Of the gerkeral agent 

§ 54. The general agent and store-keeper of the peniten- 
tiary shall receive and give receipts for, such of the goods 
manufactured, and work done at the penitentiary, as may 
be delivered him, and shall account for the same at the prices 
mentioned in the invoices thereof, or return the same to the 
penitentiary to be re-priced ; or if the board so direct, sell 
the same at auction . He and his sureties shall be responsible 
for the amount of all debts, for such goods or work, con- 
tracted with him, or under his authority, and for all money 
received by him as such agent. (1 B. 0. p. 624, § 81. Acts 
1820-21, p. 17, ch. 18, §8 ; 1828-4, p. 19, § 20 ; 1881-2, 
p. 10, ch. 7, § 2, 8.) 

$ 55. On the requisition of the board, the general 6gent 
shall purchase all materials and other things required for such 
work, or for the convicts, or for the penitentiary. He may 
issue his draft upon the auditor of public accounts for the 
amount of all purchases and expenditures made by him upon 
the requisition of the superintendent for the use of the pen- 
itentiary, and the correctness of which shall be certified by 
the superintendent, countersigned by the governor : provided, 
that the total amounts of such drafts shall not exceed the 
sum of five thousand dollars in any one quarter. He shall 
pay into the treasury, to the credit of the commonwealth, 
whatever balance may be found due by him on each quarterly 
settlement of his accounts with the board of directors, within 
the period of twenty days after the expiration of each quar« 
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ter, and in de&alt thereof, the same may be recorded in the 
flame manner as if it were dae from a sheriff for taxes. (Acts 
* 1820-21, p. 17, 19, § 8, 10 ; 1828-4, p. 19, § 20 ; 1881-2, 
p. 10, § 2 ; 1866-7, p. 790, § 2. 

§ 66. All money for which the general agent is responsible, 
shall be paid as the board may direct On evety first day 
of January, April, July and October, during his continuance 
in office, he shall, and after his death, when the board may 
require, his personal representative shall, settle with the 
board on account of what he is responsible for, and, on such 
settlement, shall produce the vouchers for his payments. If 
on a settlement any balance appear to be due from him, it 
shall be paid by him or his representative into the treasury, 
unless the board direct it to be applied otherwise. Should 
there be a failure so to do, the same may be recovered in the 
same manner, from the same persons, and wilii like dam- 
ages, as if it were due from a sheriff for taxes. (1 R C. p. 
628, § 60, 61. Acts 1820-21, p. 19, § 4, 12 ; 1886-7, p. 
18, § 8. 

§ 67. The general agent shall, at the end of each fiscal 
year, render to the board accounts of his transaction for the 
same year, in such manner as the board may direct On 
the one hand, he shall be charged at the prices mentioned 
in the accounts and invoices (delivered to him,) with all 
goods and work which shall, within the said year, have been 
disposed of under the forty-second section, or been in his 
hands to be disposed of under sections thirty-one and forty- 
one, or otherwise. On the other hand, he shall, after tak- 
ing an inventory of the same, have credit for such of the 
said goods and work as remain in his hands at the end of 
the year ; credit likewise for such thereof as have been re- 
turned by him to the penitentiary ; and if sales of any be 
made at auction by order of the board, there shall be a 
credit or charge, as the case may require, for the difference 
between the amount of sales and prices with which he may 
have been charged for what is so sold. He shall have credit 
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ftlflo for payments made by him, within said year, under the 
board's anthprity, and for such commission as is prescribed 
by the seventeenlii section of chapter fourteen/ The said 
acconntSy after being eocamined, and, where necessary, cor- 
rected by the board, shall be made a part of the annual re- 
port, and such entry made thereof by the clerk, as the board 
may direct. (Acts 1820-21, p. 19, § 12, 14 ; 1829-80, p. 
8, § 1, 4; 1881-2, p. 10, ch. 7, § 1.) 

§ 58. If permission be first obtained from tne board, the 
general agent may carry on mercantile budness on his own 
account. (Acts 1881-2, p. 11, § 6.) 

$ 69. When a new general agent qualifies, the goods and 
money, in the possession of the late agent or his represent, 
ative, shall be transferred to the new agent. (Acts 1886-7. 
p. 18, § 8.) 

§ 60. The superintendent, by and with the advice and 
consent of the Governor, may enter into contracts for the 
employment of convicts in the penitentiary, not otherwise 
employed, and as far as practiciible, confine such convict 
labor to mtinufacturing purposes. Additional shops may be 
erected by the contractors, in the penitentiary grounds, for 
the employment of the convicts so hired : provided that the 
state shall not incur any expense thereby. Acts 1866-7, p. 
790, § 8. 

§ 61. The superintendent, with the consent and advice of 
tiie governor, may establish a system of tasking the convicts 
in the dififerent wards in the penitentiary, where it can be 
done, and allow such as earn overstint a reasonable compen- 
sation therefor; which said allowance shall be placed to the 



4. The genflnl agent and storekeeper ahaU be aUowed a nfimmlaBfon of 
fli^t per cantom on aU Bales, other fbanaalea at aiiotion,inada by him. Ha 
ahaU reoeiTe onjnles at aaotion, ordered by the board of dixootors, a oom- 
miasion of only two and one-half per oentom ; and on mannfaotarea, for 
dothig the oonTiots and da^es required for transportation, and Joba and la- 
bor for the nse of the Oommonwealth, ha diaB be allowed no oompeni^' 
Hon. C. V. 1860, p. 107, f 17. 
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of the conviot, and jmid to him when he is discharged 
from prison ; or if the convict requests that a portion or all 
of it be pud to his dependent family or near relatives, the 
siq^fintendent may do so at any time daring Ym imprison- 
ment The amount to be allowed for overstint shall be fixed 
by the boaxd of directon and the superintendent Id. 
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CHAPTER X. 

[a T. OR. oazrr.l 
OF OBDiES BY OONYIGTS. 



ment in addition to tbiii 
presoribfld in this chapter* 
Bnt, if oonyiotad of other 
felony than under this 
chapter, to be eentenced aa 
if he were diaohaxged when 
he committed it. 



!• *) GonTiot in penitentiaiy or in 
f enatody of its oflloera guilty 
I of apedfio offencea; or con- 5. 
9. J apinng to commit them« 
3w Pimiahment foraaid offencea. 
4k OonTiot not diaohaxged pen- 

ding nroaeoation; noraen- 
tencea to farther impriaon- 

§ 1. A convict confined in the penitentiary, or in onstody 
of an officer thereof, shall be deemed guilty of felony, if he 
ahall kill, wound, or inflict other bodily injury upon an officer 
or guard of the penitentiary ; or shall escape from the pen- 
itentiary or such custody ; or shall break, cut or injure any 
building, fixture or fastening of the penitentiary, or any 
part thereof, for the purpose of escaping or aiding any other 
convict to escape there&om, or rendering the penitentiary 
less secure as a place of confinement ; or shall make, pro- 
cure, secrete or have in his possession any instrument, tool 
or thing for the sud purpose, or with intent to kill, wound 
or inflict bodily injury as aforesaid ; or shall resist the lawful 
authority of an officer or guard of the penitentiary for the 
said purpose or with such intent (1 B. C. p. 629, § 64, 66. 
Acts 1848-4, p. 65, ch. 72, 5 1.) 

$ 2. Any three or more convicts so confined, or in such 
custody, who shall conspire together to commit any offence 
mentioned in the preceding section, shall be deemed guilty 
each of felony. (Id.) 

$8. A convict guilty of suohldUing as 10 mentioned in the 
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first section, or of any act therein mentioned firom which 
death ensues to such officer or guards shall be punished with 
death. For any other offence mentioned in either of the 
preceding sections, a convict^ unless he be under a sentence 
of confinemlBnt for life, shall be confined in the penitentiary 
not less than one, nor more than five years after the end of 
the term for which he shall then be subject to confinement, 
and, whether he be under sentence for life or not, he shall 
be kept in solitary confinement for such portion of the time 
of his confinement in the penitentiary as may be fixed by 
the jury, not being more than one-half, nor less than one- 
twelfth part, of the time he may be confined therein, after 
being sentenced under tins chapter ; which solitary confine- 
ment may commence immediately on his being so sentenced, 
but shall not exceed a month at any one time. (Id.) 

$4. A person prosecuted for an offence under this chap- 
ter, shall not be discharged from the penitentiary while such 
prosecution is pending. And a person convicted of such of- 
fence, shall not, by reason thereof, be sentenced under the 
twenty 'fifth or twenty-sixth section of chapter one hundred 
and ninety-nine,^ except as follows. (1 R C. p. 629, { 66. 
Acts 1843^, p. 66, § 1. 

§ 6. If a convict in the penitentiary shall commit any 
felony, (other than is provided for in the three first 'sections 
of this chapter,) which is punishable by confinement therdn 
or with death, he shall suffer the same punishment as if he 
had been'discharged ^before committing it. Acts 1848-4, 
p. 55, § 2.) 

1866 ants, oh. 8, f 25, 26, for ihe weMcm xefened to in this Motion. 



PMNITISNTIART— FB00EBDINO8 A0AIM8T OOMVIOIS. 151 



CHAPTER XI. 

(O. T. OB* OOXT.} 

Ol* PBOGEEDINaB IN CRIMINAL OASES AGAINST G0NVI0T8. 



Brno, 
1. 

2. 



Jiiriidiofci<m for the trial of 
ooiiTiots in penitentiary. 

"WhenoonTict nas been before 
sentenced to penitentiarr 
and not sentenced to addi- 
tional term of confinement 
therefor, to be reported to 
circuit oomt of to6 olty of 
Kiffihinond. 



Ssa 

f* JHovine fact tried, and oonTiet 
I* 1 sentenced. 

y* ? Offences committed in peniten- 
g i* tiary, bow charged and tried. 

9. No examining conrt in sncli 
case. Who coinpetent wit- 
nesses therein. Proceedings 
in other respeeta. 



§ 1. AU criminal proceedings against convicts in the pen- 
itentiary shall be in the Circuit Court for the city of Sich' 
tnmd. (1 B. C. p. 620, § 16, 55, 57. Acts 1844-5, p. 56, § 8.) 

§ 2. When a person convicted of an offence,[and sentenced 
to confinement therefor in the penitentiary, is received 
therein, if he was before sentenced to a like punishment, 
and the record of his conviction does not shew^that he has 
been sentenced under the twenty-fifth or twenty-sixth section 
of chapter one hundred and ninety-nine,^ the superintendent 
of the penitentiary shall give information thereof, without 
delay, to the said Circuit Gourt for the city of Bichmcnd, 
whether it be alleged or not in the indictment on which 
he was so convicted, that he had been before sentenced 
to a like punishment. (1 B. C. p. 620, $ 16. 

$ 8. The said court shall cause the convict to be brought 
before it, and upon an information filed, setting forth the 
several records of con^ction, and alleging the ^identity of 
the prisoner with the person named in each,, shall require 

^ See ante, 6h« 8, f 25, 36. 
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• 

the convict to say whether he is the same person or not * (Id« ) 
$ 4. If he say he is not, or remain silent, his plea, or the 
fact of his silence, shall be entered of record, and a jury of 
bystanders shall be empanneled, to enqaire whether the 
convict is the same person mentioned in the several re* 
cords.* (Id.) 

§ 5. If the jnry find that he is not the same person, he 
shall be remanded to the penitentiary ; but if they find that 
he is the same person, or if he acknowledge in open conrt, 
after being dnly cautioned, that he is the same person, the 
court shall sentence him to sach farther confinement as ia 
prescribed by chapter one hundred and ninety-nine,^ on a 
Second or third conviction, as the case may be. (1 B. C. p« 
620, § 16. C. V. ch. 199, $ 25, 26.) 

i 6. Upon a complaint in writing and under oath, presented 
to the said circuit court, or to the judge thereof in vacation, 
that any convict in the penitentiary has committed an offence 
punishable under chapter two hundred and fourteen,' proceed- 

> A report being made to the Oiroiiit Court of ffenrieo by the «operin- 
feendent of the penitentUxy, pnrraant to iho statate, 1 Ber. Code, oh. 171, 
{ 16, tfait a ooiiTiot reoeiTed Into the peniteatfaiy is the eamo penon men* 
tioned in the record of a former oonTiotum, and that he haa not been sen- 
tenced to the poniflhment prescribed by kw for his second oiFenoe, the 
ooort continuing the case at scTeral sacoessiTe tenns, in the absence and 
without the consent of the oonTict ; alter which he is brought into court 
for the itet time, and his identity being duly asoevtained, ha is sentenced t* 
i&e proper ponishment of his second offence* Such oontinnance of the 
eaae fomiahes no ground of objection to the judgment- Brooki t. Com ,, 
2 Bob. B. 845. 

8 Upon an enquiry, in pnrsiiance of the atatnte, 1 Ber.Oode, eh. 171| f 
IS, whether a oonTict rscelTed into the penitentiary be the SMne penoi^ ^ 
nleationed in the record of a former conviction, the priaoner haa no right 
to challenge peremptorily any former person called aa a Juror. Ibid. "At 
oommon law, a peremptory challenge is not aUowed in any case except upon 
the plea of not guilty, and no peremptory challenges .are e?er allowed on 
the trial of collateral issaes. So we find it stated by the elementary writers : 
see 1 Ohitty*s 0. L. 58f^; 8 Bee. Abr. Jnriea, £. 9, p. 762." Per Smith, J. 
in dellTering the opinidh ^ the Oottti in 8. 0., Ooh. B. p. M^sn. 

* See ante, ch. 8. 

• See ants, ch. 10. 
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ingB may be bad for tbe said oiFence, eitber at a regular term 
of tbe coarty or at a special term, to be appointed by its 
order^ or by a warrant of tbe jadge, directed to tbe clerk 
of the conrty who sball give notice of sucb special term, 
to tbe attorney for tbe Commonwealth and other oflEicers 
of tbe court. (1 R. C. p. 680, § 67. Acts 1848-4, p. 67, 
§8.) 

§ 7. Tbe clerk shall issue all necessary process ; and ft 
grand jnty and a venire shall be summoned, to attend at 
tbe time appointed in such warrant, or at sucb time as tbe 
court may direct. (1 R. C. p. 680, § 67. Acts 1848-4, p. 
67, § 8. 

i 8. The judge of said court, when an indictment* is 
found against the accused, shall issue a warrant to the 
superintendent to bring him before the court as well as any 
other persons confined in the penitentiary, who are re- 
quired as witnesses on either side. (1 R. C. p. 680, § 68.) 

§ 9. In any sucb prosecution no examining court shall 
be had ; and all other ccnvicls in the pemtentiary shall be 
competent witnesses for or against' tbe accused, except that 
negroes shall not be allowed as witnesses against a white 
person. In all other respects the proceedings, trial and 
judgment shall be bad, pronounced and executed, as in 
other cases of prosecutions for offences punishable with 
death or confinement in the penitentiaiy. (1 R. C. p. 680, 
§ 59, 60, 61.) 

• The prooeeding against oonTiots for escape from the penitentiarj most 
be by indietment. Com, t. Upan^ 2 Ya, Oas. 467. 
7 Aeeord. Johmon t. Com., 2 Gxatt 581. 



154 



PBBSON— 0FFBN0B8 AGAINST. 



CHAPTER XII. 

[O. T. OH. OXGL] 

OF fiOMIOIDES Ain> OTHER OFFENCES AQAINBT THE PEB80N. 



Saa 

A* rDefinitioii and poniahmant of 
f ' i nraidar. 

t' \ Fomahment of manslMighter. 

C. How and where homioide pros- 
eonted and punished, if death 
OOGTIZ8 without the State. 

7. > Attempt to poiaon or prodnoe 

8. > abortion. 

9. Shooting, atabbing, Jkc^ with 

intent to kill, maim, io. 

10. Shooting, fto., in ooznmitting 

or att«npting a felony. 

11. Shooting m a place of pnblio 

reaort 

Bobbery, extorting money, &o. 

Bape; oamal knowledge of fe- 
male child; or abduction of 
white female. 

Kidnapping. 

InjsxieB by dziTCM, Jbe., of 
public oonYeyanoeB. 



Sao. 



DuOling. 



By preriooa agreement In thia 

19. State, being engaged in a fa- 

20. / taldneloatofiSe State; how 

21. and where prosecuted and 
J panished. 

22. ] For beinfl engaged in a duel, 

when aeath doea not occur ; 

J or for accepting or canying a 
challenge or aaVising a dueL 

24. When party leayee the State to 

cTade the lawand engagea in 
a dueL 

25. Plea of former conviction or 

acquittal. 

26. For posting or upbraiding an- 

other for not being engaged 
inadueL 

27. Duty of a justice having cause 

to suspect a duel is about to 
befouig^t. 



Homicide and poisoning. 

§ 1. Murder by poisoDy lying in wait, imprisonment, starv- 
ing, or any willful, deliberate and premeditated killing,^ or in 

1 According to the oonstruotion the courts have given the words " will- 
ful, deliberate and premeditated," it ia anxely useless to keep up the enu- 
mexation of particular modes of killing to iddch the feature of ** deUbeca- 
tion'* neoeasazily attaches. We have omitted, therefore, ** willful and ez- 
oeeaive whipping and cruel treatment," aa the Legtslatiire in 1848 omitted 
** beating and torture." We think the wocda ** imprisonment and starving" 
may be also omitted. Bep. Bev. 0, Y. p. 989, note, 

Althon^ there may be doubt whether tl^e oonBtroetion which has been* 
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the oommiBBion of» or attempt to commit arson , rape, rob- 
bery or burglary^ is murder of the first degree. All other 
murder is murder of the second degree." (1 R. C. p. 616, 
§ 2, 8. Acts 1847-8, p. 95, ch. 8, § 2.) 



adopted of the wozde '* willfal, delibente and premeditated,." (as to*the oir- 
cmnetanoeB under which a pnipoee to kill ahoold be deemed both premedi- 
tated and deHb&ratej) has been aonnd in all the oases in which the Qeneral 
Court has been called on to oonalder it; yet, as that oonstmotion was adopt- 
ed early after the passage of the law, and has been adhered to steadily, 
without any change being made by the Legialatnie, we do not propose any 
alteration. Ibid. 

The statute 1 Bey. Oode, oh. 171, f 9, p. 616, from which this section 
was taken, was passed in the year 1796, and was oopied from a PmvMiyU 
vania statute, enacted 82d Aprfl^ 1794, with certain interpolations. For 
the oonstmction giTcn to .the Pemuifhania statnte by the courts of that 
State, see Besp, ▼. Bob^ 4 Dallas 146 ; Penn*a y. Eaneymanf Addison 148 ; 
Penn*a y. LewUj Id. 288; Cknn. y. Oreen, 1 Ashmead 289 ; 0(mk t. WU- 
liamB, 2 Id. 69 ; Cbm. y- Murraifj 2 Id. 41 ; Ccnn, y. GabUy 7 Serg. ft Bawle 
428 ; Cam, y. Dougherty , 7 Smith's Laws of Penn. 695 ; and the cases col- 
lated in a note to King'9 eaie^ 2 Ya. Gas. 84-88. Also 4 Penn. Law Jomn. 
156, 157, 401 ; Whart on Hom. 460, 461 ; "Whart Aul Or. Law, 4th edL f 
1064-1108. 

This act in no manner alters the common law crime of mnider ; eyery 
homicide yrbkih, before oonstitated mnrder does so stiU ; neither does it di- 
yide that crime into two distinct offences ; but only to graduate the pnnish- 
ment of each case of mnrder, according to its atrocity, distingaiflhes the 
crime into two degrees. Dayis' Or. Law 110 ; Wicks y. Cm»., 2 Ta. Oas, 
887, 891-2 ; LMngiUm y. Cam.^ 14 Giatt 598-^^. The ststute does not 
define the crime of mnrder, but refers to it as a known offence ; nor, so tar 
as oonosras mnrder in the first degree, does it alter the pnniahment, which 
was always death* All that it does is to deitaie the different kinds of mnr- 
der, which shall be ranked in different dnimcn and be subject to different 
punishments. 8 Rob. Pr. (old edi.) 48. 

In an indictment f6r murder, the omission of the word '*- deliberately,'' 
wiU not be fatal on general demurrer. BuU y. Cbm., 14 Gmtt 618. 

> Poison may reach the life of one or more not within the design of him 
who lays the bait; lying in wait, may be with a yiew to great injury, abuse 
and bodily harm, withovt thesettled purpose to UM; imprisonment, or oon» 
ifanement, or starying, may be with a yiew to reduce the yietfan to the ne- 
cessity of yielding to some proposed oonditiains, as well as a punishment 
for the failure of prompt obedience, without any certain and fixed deter* 
mination to destroy life ; and the mao» may be said of maUcious or exoes- 
stye whipping, beating,* or other omel torture. In all these enumerated 
cases, the Legislature has declared the law, that the perpetntor shall be 
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§ 2. Marder of the first degree shall be punished with 
death. (1 E. C. p. 617, § 4.) 

§ 3. Murder of the second degree, by a free person, shall 
be punished by confinement in the penitentiary not less than 
five nor more than eighteen years. (Acts 1819-20, p. 18, 
ch. 20; 1847-8, p. 96,§8, 4.) 



hM guilty of nmider in the lint degree, wMotU Jktrther protf that th$ 
death was the nltiiiuite reenlt, which the will^ deliberation and premedita- 
tion of the party aociiBed aonght And the same anthoiity haa declared the 
law, that any other kind of killing, which ia aon^t by the will^ deliberation 
and premeditation of the party aooaaed, shall also be mnrder in the fiiet de- 
gree ; but that, as to this other kind of killing, proof mnat be addneed to 
aatiafy the mind, that the death of the parfy slain was the ultimate resolt 
which the concurring will, deliberation and premeditation, of the party ao- 
eoaed, sought. But to this general rule the same authority adds an excep- 
tion, ^dkich ia, that any death oonaequent upon the perpetration or attempt 
to perpetrate any arson, rape, robbery, or bnrglazy, shall be deemed mnr- 
der in the first degree ; and all other mnrder at common law ahall be deem- 
ed mnrder in the second degree. So that the cases within the exception, as 
now pnt, and the cases enumerated aa first mentioned, are, in fact, placed 
upon the same principle : there is no necessity of proof in either, to estab- 
lish the faot that a homicide was intended. And it f oUowa, of oourae, that 
aU other homicide, which was murder at oommon law, is now murder in the 
90eand degree, except when it shall be prored that the homicide was the re- 
sult of a ''willful, deliberate and premeditated killing;" and it also foUows, 
of necessity, that when, by the proof, the mind is satisfied that the killing 
was willful, deliberate and premeditated, such killing must be taken and 
held to be murder in the ikrst degree. This construction of the act of As- 
sembly is consistent with, and anppoited by the decisions of this court, in 
Buvffesi* ease^ 2 Ya- Gas. 488, and WkU^ordPg com, 6 Band. 78L Per 
Daniel, J. in Com. ▼. Joneij I Leigh 611<618. 

To constitute murder in the first degree, it is not necessary that the pre- 
meditated design to kill should haTc existed for any partietUair length of 
time. If, therefore, the accused, aa he approached the deceased, and first 
came within Tiew of him, at a abort distance, then formed the design to 
kill, and walked up with a quick pace, and killed him without any proToca- 
tion th^n, or recently reoeiTed, it is murder in the first degree. WhU^/brd 
▼. Oem-f 6 Band. 720. 

Hie offence of homidde, by a workman throwing timber from a house 
into the street of a populous city, without warning, or of a person shooting 
at a fowl animofiirandif and killing a man, axe instances of murder in the 
aeoond degree. Ibid. 
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€aM in wbieb, vndAr the atremnstanoes, a ooiiTiotlaii of imuato in Um 
Mftmd degree was aimtained hj the Geoend Ooort'. MeOune r. Com., Oat- 
$reU T. Qm., and Panong 7. CS90k« 2 Bob. B. 772. See al8o*0M». v. Qranet 
1 Ya. Oaa. 10; Com. ▼. JSrittow^ 15 Onitt. 684* 

Case in which a eon^ietion of murder in the fiiet degree waa held to be 
wen warranted by the eridenoe. Bennett t. Com., 8 Ijugh 746. 

Qneation whether, on the eirenmatanoee of the eaae, homiotde was mur- 
der in the aeoond degree or^nanalangbter P Slaughter t» Oom., 11 Leigh, 
681. 

S. hAfing^oneeiTed and declared hia design to kill P., the portiea met 
afterwards in front of 8. 'a own house, and a qnarrel ensoed, in which & 
gave the first offence ; P. proposed a Ught ; npon which S. retired for a 
Tciy brief time into his own honse, armed himself with a loaded pistol, 
which he concealed in his pocket, and instantly xetomed so armed to the 
scene of the quarrel ; then P. threw a brick-bat at S, which did not hit 
him, but idling abort of him broke, and a small fragment struck S.'s child, 
standing within his own door, who cried out ; and S. hearing his child cry 
out, but without looking to see Aether he was hurt or not, exdaimed, "ha 
haa killed my child, and I will kill him," adTanoed towards P., deliberately 
aimed and iired the pistol at him, then retreating with his face towards S.» 
and the shot took eifect and killed P. Upon trial of indictment against 8., 
▼eidiot of guilty of nuarder in the second degree : Seldj the jury mi^^ 
well impute the killing to the preyions malice, and not to the sudden proY- 
ocation of P.'s assault^ and, therefore, the verdict was rig^t. Ibid. 

Two persons q«anal, and one person throws a biidk-bat at the other, 
who has pdsratdy armed himself with a deadly weapon, and keeps it con* 
cealed, in expectation of the affray, and on such assault being made upon 
him, immediatdy draws forth the weapon and with it killa the assailant, 
ihon|^4hen retreating; jury flnda this killing; mnrder in the aecond degree: 
Bold, upon tliese droumstances, even without proof of any prerioua maUcs^ 
(the yeidict could not be disapproved. Ibid. 

Murder and manslaugihter distinguished and deilned. MeWhirte Oaee^ 
jmd JF&rguion*s Oaae^ 8 Gratt. 595, 

A father is informed in the evening of one day, that his son, a small boy, 
ftiaa been wantonly whipped by a man. He meets with the man on the eve- 
fung of the next day, and then with hia lists snd feet, beats and stamps 
him whilst he is unresisting, with so much violence that the man dies from 
the effects of the beating on the next night. There is evidence of delibe- 
ration, and the beating is cruelly severe. This is murder. IHd. See the 
caseof Sowleffy variously stated in 12 Bep. 87 ; 1 Hale 458 ; Post. 294 ; Ore. 
Jac. 296; Oodb. 182; 1 East's Or. L. 282, 287-8. 

A person neithet assaulted nor threatened, gets down from his horse, 
arms himself with a dub, interposes himself between two other persons 
who are about to engage in a light, and killa one of them. It is murder. 
John9on*9 etue, 5 Gratt. 660. 

The killing of a slave by his master and owner, by willfnl and excessive 
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^^pping, is murder in the fixst degree ; tboogh St may not luvve been fii« 
pfOzpoM and intentaon of the master and <»wner to kill the sUTe. Bouthtr*^ 
ease, 7 Gratt. 678. 

Deoeased strikes the prisoner's father with his fist and a fight ensues, 
when the prisoner, who sees it, comes np, and oatohes the deoeased by the 
collar of his coat behind, and strikes the deceased from behind with a 
pocket knife, woonding him in the ri^t side. The prisoner, who was 
aboat serenteen years old, had lately left the^ohool of the deceased, and 
had need language on more than one occasion before the aftray, and also 
nsed language after it, bnt before it was known deoeased was dangerously 
wonnded, which eyinced hostility to him. The killing is mnrder. BH$tow 
▼. ami.,15Gratt., 684. 

In FennsylTsnia, New Jersey, Virginia, Alabama and Michigan, the kill* 
ing, to commit mnrder in the first degree, mnst be '^willfol, deliberate and 
premeditated.** By the general concnrrence of each of the States in which 
the distinction has been the snbjeot of examination, the practical workinga 
of the statntes haTc been to divide mnrder, as limited by the common law, 
into two elassea, learing the original boimdaries between nmrder and man« 
alanghter nnaltered. The statntes, it has been held« in requiring mnrder 
in the ilxst degree to be deliberate, did not change the common law doc* 
trine in ihat respect with regard to mnrder; the degree of deliberation re< 
qnisite in both cases being the same. The distinctiye peculiarity attached 
by the statntes to mnrder in the first degree, however, is, that it mnst n#- 
cessarily be accompanied with a premeditated intention to take life. The 
*f kitting'* mnst be '^ premMMed,*' Wherever, then, in cases of delibenite 
homicide, there is a specific intention to take life, the oifence, if consnm- 
inated, is mnrder in the first degree ; if there is not a specific intention to 
take life, it is mnrder in the second degree. Wharton's Am. Grim. Law, 
4th edL 1 1084, citing Re9p. v. Bob.^ 4 Dallas 146 ; Pmn'a v. HimeynuM^ 
Addison 148 ; Pmn'a v. X«i9M, Ibid 288 ; Com v. Qreef^ 1 AohmiMui 299. 
Com. V. Murray^ 2 Ibid. 41 ; Com, v. Ddley, Whar. on Hom. 466 ; Com, v. 
Hare^ Ibid; Com. v. OabU^ 7 Serg. & B. 428 ; Bennett v. Com. 8 Leigh 
745 ; Slaughter v. Com.^ 11 Leigh 681 ; Com. v. King^ 2 Ya. Gas. 78. in 
note; WhUrford v. Com.<t 6 Band. 721 ; Burger*s eaee. 2 Va. Gas. 483 1 
Com. v. Jones, 1 Leigh 610 ; DcUe v. StaUy 10 Terger 651; MteheU v. 
State, 5 Terger 840; State v. Anderson, 2 Tenn. B. 6; Davis v. State, 2 
Hnmph. 489 ; AnthoTiy v. State, 1 Meigs 265 ; Steann v. State, 4 Hnmph. 
l86; Com. v. Orause, 8 Amer.Law. Jour. 299; Clark t. Stale, 8 Hnmph. 671; 
fiiley V. State, 9 Hnmph. 646 ; State v. Speneer, I Zabriskie 196. 

Qn»re ; If there be a presnmption of law of a goilty intention in any 
prosecntion for a criminal offence, except in the case of a prosecntian for 
mnrder. Wash v. Parrish, 16 Gratt. 580. 

AU homicide is, in presumption of law, malicions; and of course amounts 
to mnrder, unless justified, excused or alleviated ; and it is incumbent npon 
the prisoner to make out, to the satisfaction of the court and jury, the cir- 
cnmatanoes of justification, excuse and alleviation. 4 BL Gem. 201 ; Fca- 
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ter^sC. L. 255, 290; Etmeyman*i gom, Add. 148; BslTs Mid» Ibid. 162; 
MbFoIPm ea$e^ Ibid 267; LetM ea$ey UM. 282 ; McWhir^9 ea»e^ S Qnl^ 
594, 605; Wash's ease, 16 Oiatt 540. ** Perhaps," sajB Mien, P. in tlM 
oaae last cited, "in most other criminal pzoseoations, Uie jury, instead of 
being bound down by artificial rules, shonld be mstmoted thai, in the ab- 
senoe of all rebutting endenoe, they might fairfy make such piesamptioiL'* 

Where a homicide is proyed, the presumption is that it is murder in the 
second degree. If the Ck>mmonwealth would elevate it to murder in the 
first degree, she must establish the characteristics of that crime. And if 
the prisoner would reduce it to manslaughter, the burden of proof is upon 
him. EUl ▼. Omn,, 2 Gratt. 594 ; Bristoto ▼, Com. 15 Grat. 640. 

A mortal wound given with a deadly weapon, in the previous possession 
of the slayer, without any, or upon very slight provocation, is prima fade, 
wiUful, deliberate and premeditated kltling, and throws upon the accused 
the necessity of proving extenuating droumstanoes. JBUl v. Oom,^ supra. 

"The principal difficulty, we apprehend, that exists in distinguiahlng be- 
tween murder in the first and second degree, is in determining what proof 
is sufficient on the part of the Ck>mmonwealth to shew that the killing was 
willful, delibexate and premeditated, Jn order to elevate the offence, from 
murder in the second, to murder in the first degree, there must be proof 
that the accused deliberated ; and that the killing was the result of such de- 
liberation. This being proved, it is not material how recently the delibera- 
tion preceded the killing. The practical difilculty in cases of this kind, is, 
in detennining what is sufficient evidence of deliberation." Per Dunean, 
J., in delivering opinion court in S. C. 599, 

If the jury believe from the evidence that previous to the time of killing 
there was a grudge on the part of the prisoner towards the deceased ; that 
the prisoner had previously declared his purpose to kill the deceased if the 
deceased interfered with him, and that he killed the deceased because, and 
in pursuance of such declared purpose on the aforesaid grudge, then such 
killing was willful, deliberate and premeditated, and is murder in the first 
degree. Bristaw v. Cam., 15 Gratt. 634, 641. 

Whenever, under the droumstanoes, the killing would have constituted 
murder in the first degree, had it been of the person intended to be kiUed, 
it will be equally so, though it be accidentally of another. Where the origi- 
nal intent is murderous, the crime, on legal prindples, is the ssme, who- 
ever happens to be killed, 2 Va. Oas. 87 ; Davis' Grim. Law 112. 

It must always be averred in an indictment for murder, that the person 
indicted killed and murdered the deceased, " of his malioe qforethatight. " 
These words cannot be supplied by others whose import may be the same. 
Cim, V. Oihson, 2 Ya. Oas. 70. 

Indictment for murder charges that the prisoner, of his malice <|/bre- 
ikaught, did make the aasault ; but the striking and wounding, and the kill- 
ing and murder, are respectively charged to have been done " of his malioe 
(tforesaid ;" ffeld, a good indictment for murder. Mails v, Cbm., 9 Leigh 
661. 
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$ 4 Volontafy maoBlaaghter,* by a free person, sball be 
puDiflhed by ooofinement ia the penitentiary not lees than 
one nor more than five years. (1 B. C. p. 618, $ 8. Acts 
1847^, p. 96, § 5.) 

§ 5. Involuntary man8laaghter»t by a free person, shall 
be a misdemeanor.' (1 B. C. p. 694, oh. 168. Acts 1847 -8» 
p. 96, i 6.) 

It hM not b60a the pxaotioe, siiioe th* pftMiiig of the statoto, to ilt«r the 
(onn of indiotnMntB for murctor in kkj respeot ; and it plainly i^>pean by 
the aot itself, that it waa not aap p oaed any altezmtion would be made. S 
Bob. Ft. (old edi,) 48 ; TFJUfa t. Gm., 6 Binney 188 ; Vhart. Am. Ciim« 
Law, 4th edL, § 1115 ; LMngitan t. Om., 14 Grati 692, 697. It ia not 
proper, or neoeaaary, that an indictment for mnrder ahoold ohaxge it aa 
murder in the first degree, or na* that deaoription, whioh, according to the 
atatote, oonatitatea that degree of the offence. Wiek$r. Com.^ 2 Ya. Oaa. 
887; C&m. T. MiUer, 1 Id. 810; Com. y. Flannagan^ 8 Watta & Beig. 416s 
LMngitan ▼. (k/m,, 14 Gratt 692, 696-7. 

On a trial for mnrder, the neceaaity relied on to joatifjr the killing, mnat 
not ariae out of the priaoner'a own miaccndact VaidmC9 mm, 12 <}iatt 
717 ;1 Hawk. P. G. oh. 10, f 22, p. 82; 1 Bnw. on Crimea 669 ; 1 Hale P, 
0.405. 

If upon the whole eridence in the oaae, there ia any ratiomal hypotiieala 
conaiatent with the condnaion that the K**"»<^'^^ ^'— fri^iymM^ vr jTigtiflaM% 
the acooaed cannot be conTicted. Brititoui ▼. Cbm., 16 Giatt 684, 641. 

*0n a trial for mnrder, where the eridence repelled the idea of aelf-de- 
fence, the court instrooted the jnxy, that if they beUered from the evidence 
the deceased and the prisoner were engaged in a andden and mutual com^ 
bat, in which no weapon dangerona in itaelf was nsed, bnt only the lists and 
feet ; yet if the jury are satiafled from the evidence that the manner of in- 
flicting the blowa waa cmel and nnnsoal, and exceeded in nnmber and vio- 
lence what waa necessary to repel the dec e ase d , and he died of such beat- 
ing ; then the priaoner ia guiKy of volnntazy manslang^ter* This ia not 
error. B%M v. Com.^ 14 Gratt 618. 

fin anoh caae the coort further inatnicted the Jnxy, that thoo^ no wea« 
pon dangerooa in itself waa nsed, yet if they believed from the evidence 
that during the pxogreas of the fl^t the prisoner stmok the deceased an 
otdinaiy blow or Uows with his fists or feet, without ai^ intention either 
to kill the deceaaed or to do him great bodily hann, but to repel hia attack, 
and that the death of the deceaaed waa canaed thereby accidentally and 
i^Murt from the priaoner*s intention, then the prisoner is guilty of involun- 
tary mansilanghter. Thia ia not error. Idem. 

3 The statute of 9 Geo, IV. ch. 81, f 10, enacts that no punishment or 
forfeiture shall be inonned by any peraon who ahall kill another by misf or- 
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$ 6. If a person be stricken or poisoned in, and die, by 
I'eason thereof, oat of tUs State, the oifender shall be as 
gnitty, and be prosecated and punished, as if the death had 
occnrred in the coonty or corporation in which the stroke or 
poison was given or administered/ (Acts 1889-40, p. 50, 
ch, 59, 5 2 ; 1847-8, p. 96, 5 7, 8.) 

$ 7. K any free person administer, or attempt to admin* 
ister, any poison or destractive thing in food, drink, medi- 
cine, or otherwise, or poison any spring, well or reservoir 
of water, with intent to kill or injure another person, he 
shall be confined in the penitentiary not less than three, noi^ 
more than five years.* (Acts 1889-40, p. 50, ch. 59, § 1 ; 
1847-8, p. 97, ch. 8, § 17. 1 Vict ch. 85, § 2, 8.) 

timet or IB bis oihi d«f enoe, or in any other maimer, vithoat felony. The 
■action to whioh this note is ajppendad ia aoooiding to the Virginia act of 
1847-8, whioh was taken from 1 S. 0. p. 618, f 9. The Oode, however, 
had after the word '* manBlenghtier^** theee worda, ''happening in oonae- 
qnenoe of an uikwfal aot** Bep. Bey. O. Y. p. 940, note* 

4 The BtatUte of 9 Oeo. IV. ch. 81, f 8, H^pUeaM well where a person be- 
ing tekoUnuikj atriohen, poiaoned or othanHae hmt, at « pUioe out of Enff* 
toftd, diall die of anoh atroke, poiaoning or hitrt in Ifngland^ aa where « 
peraon being ftfonionaly atridken, poiaaned or otherWiae hmt, at any place 
in 3nglandt ahall die of anoh atrake, poiaoning or hurt, out of Sngkmi ; 
in either eaae it providaB that the offence may be dealt with, enqniied of, 
tried, determined and poniabed in the comity or pUioe in SngUmd in 
which anoh death, atroke, poiaoning or hnrt ahall happen, in the aame man* 
ner aa if the offence had been wholly committed in that comity or place. 
We report the aedion to tdiich thia note ia appended, sabatantiaUy accor- 
ding to the Vf/rginim act of 1847-8, which we aappoae the committee inten« 
ttonally framed aa it is, notwithstanding the atatate of 9 Qeo. IV. Ibid. 
See ante, ch. 8, S 12. 

t When the murder ia perpefarated by means of polaon, it has been ccii* 
tended that the indictment ahodld ever that Oe pKlKmer knew the sab* 
stance to be a deadl|y poiaon; and it ia the aaler comne to insert such aa 
ATcrment (%»». y. JRsr^lWhart586; 8Bdb. Free. (oldedi.}46{ Whact^ 
Am. Crim. Law, 1 1066, 

It ia not sidBcient reason /<?r aXkw^ng a wrU efmror^ afUir ee w s irt ton, 
upon an indlotment for a nrarder by poison, that the indie U nen t did not 
airer that the prisoner knew the sabstance employed to be « dsedlty poison. 
Ibid. 

The atetnte 6f 9 Oeo. IV. eh. 81^ « 11, mns the woids, ^^haO 
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§ 8. Any free persoa who shall admiaister to» or cause to 
be taken, bj a wodduiq, any drag or other thiag, or ase any 

means, with intent to destroy her unborn child, or to pro- 
duce abortion or nuscarriage, and shall thereby destroy sach 
child, or produce such abortion or miscarriage, shall be 
confined in the penitentiary not less than one, nor more than 
five years. No person, by reason of any act mentioned in 
this section, shall be punishable where such act is done in 
good fidth, mth the intention of saving the life of such wo- 
man or chUd.* . (Acta 1847-8, p. 96, ch. 8, § 9. 1 Vict. ch. 
85, § 6.) 

or attempt to administei' to any peraon, or shall oause to be taken by any 
person, any poison or other destmotlTe thing.'* The Virjfinia act of 1847-8, 
is like it in making no distinotion between the grade of the offence of ad- 
ministering and that of the attempt to administer. Saoh diitinotion is 
made by the 2d and 8d sections of the statate of 1 Yiot ch. 85. The 2d 
section of that statate, it wiU be peroeiyed, prescribes a higher punishment 
against ' Vhoeoever shall administer or oans6 to be taken by any person, 
any poison or other destmotiTe thing," than is prescribed against one who 
" shall attempt to administer to any person any poison or other destmotiTe 
thing." Ber. 0, Y. p. 940, note. 

• The act of 1847-8, p. 96. § 9, is in sereral respects like that of the 9th 
of G^. IV., oh. 31, § 18, The section to which this note is appended, con* 
forms more to the 6tfa section of 1 Vict. oh. 85, cited ante, p. 939, and to 
the 2d report of the Knglish OommissionerB, p« 41, art 15, and their 4th 
xeport, p. 168, art. 15^ 16. In a note, they remark, the 'proviso seems ex- 
pedient ; it is contained \p. other Codes, but does not appear to hare been 
•dyerted to in onr treatises." 

The last danse (containing the proyiso) ayoids a question which nught 
arise as to the meaning of the words '^abortion or miscarriage." We learn 
from a commonioation of a gentleman of the medical faculty, (a native of 
Virginia, residing in the State of Maryland,) that in the yiew of the medical 
profession, '* abortion" indades a prematare birth ; and that premature 
birth is not nnfrequently produced as a means of saying the life of the 
child: And he apprdiends that a phyaioian, who should make that at- 
tempt, if it should result in the death of a child, would be subject to the 
penalty of the law as it now stands. While we think the law would scarce- 
ly be so construed, we deem it best to remoye all room for doubt. 

A more important change in the section is made by abolishing the dis- 
tinction as to the offence and the degree of punishment between '*a quick 
child" and one that is not quick. This distinction is founded on a yitlgar 
and aattquated arror which in medical science has loog ago been exploded. 
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ShoGtinjf stabbing^ robbery ^ or extorting money. 

$ 9. If any free person malicionsly shoot, stab, cat or 
wound any person, or by any means caudehim bodily injury, 
With intent to maim, disfigure, disable or kill^ he shall, ex* 
cept where it is otherwise provided,* be punished by confine- 
ment in the penitentiary not less than one, nor more than 
ten years. If such act be done unlawfully, but not mali- 
ciously, with the intent aforesaid, the ofiender shall, at the 
discretion of the jury, if the accused be white, or of the 



The absoiditj of the distinction is rezy forcibly exposed in the following 
extracts from the communication abore referred to : 

*' I iqpprehend that the law means, or I should rather say it oziginally 
meant, by the tenn *a qnick child,*a liying child, for snoh is the literal sig- 
nification of the word. The legal idea of ' quickening,* was in fact foonded 
lipon the notion at one time aniyersally preyalent, (and still held as indu^ 
bitable by many ignorant people,) that at the moment of ' qnicikening,' the 
figtua first becomes endowed with life, it having been prcTionsIy to this 
time deyeloped and sustained by the inflnenoe of its mother's Titality alone, 
withoat the existence of any Hying principle of its own, having been, in 
fine, ^porUo vUoerum matrU.* As long as this continned to be the re- 
ceived doctrine, the legal distinction was reasonable and free from injns- 
tioe ; bnt as the oozrent belief is now known by aU medical men, and by aU 
inteUigent perwrns of eyery class, to be ntterly nnf onnded, it is nnaccoont- 
able that the law should still rely npon it as famishing a principle of action 
in cases involving life and death. 

*' The variableness of the phenomenon of ' quickening,* as the period of 
its occurrence, is of itself sufficient to shew that it proves nothing positiye 
with regard to the age or degree of development of the child, nor as to any 
hing else except the mere fact of the pereepHan by the female of a eertain 
sematiofi, probably exdted by the motions of the child*" 

The writer then states the uncertainty as to the ordinary period of the 
sensation of quickening; that it is not sometimes felt until the seventh or 
eighth month; that in some rare oases it is not felt at all ; and thai in oth- 
en women thmk they have felt it where it turns out that they are not even 
pregnant. 

We concur with the writer of the above communication as to the pro* 
priety of abolishing the diitinotianboth in the offence and the puniduneni. 
In this we follow (as before intimated) the example of English legislation. 
We do not purpose, however, to go to the extent contemplated in iSAgland 
of making the offence complete, whether the womaii was pregnant or a«t. 
Bep. Bevt 0. V, p. 941, note. 
See anUt oh. 9, 1 3. 
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eoui't, if he t>6 a negro, either be confined in the penitentaary 
not less than one» nor more than five years, or be oonfiQed 
in jail not exceeding twelve months, and fined not exceed- 
ing five hundred dollars.' . (1 B. C. p. 682, ch. 156, § 1, 2. 
Acts 1847-8, p. 96, § 10. 1 Vict. ch. 86, § 8, 4^ 5.) 

$ 10. If any free person, in the commission of, or attempt 
to commit, a felony, itnlawfally shoot, stab, cat or wound 
another person, he shall, at the discretion of the jury, if the 
accused be white, or of the court, if he be a negro, either be 
confined in the penitentiary not less than one, nor more than 
« 

7 The Sd, 4th uid 5fh B&atkam of the stetofceof 1 Vioi. ch. 85. dted anU^ 
p. 986-9, (of the revlior's teports,) it will be peroaiyed, extend lo oaaee 
which are not embxBoed by this or any of the anbeeqnent aeotiona. Boiling, 
water thrown on a party haa been hM, in England, to be deatmctiTeniattef 
within the 5th aeotion of 1 Vict oh. 85 ; Bw y. Oauifard, 1 Ben. (0. C.) 
100, and 2 Oar. A K. 129. It would be mnoli more diiBoolt to make oat an 
offence from each an act nnder the section to which this note ia i^ipended, 
which reqniree that there shoold be the intent to maim, diaftgoze, disable or 
kill than nnder the statnte of 1 Vict. oh. 85, which ia aatiafied if there was 
the attempt to do some other grieyooa bodily hazm. Eep. Key. O. Y. p. 
942, note. 

A negro fliaye ia a person on whom a free peraon may oommit the offenoe 
of malidooa or unlawful ahooting, stabbing, Ac , under this act See Oonk, 
y. Ohapple^ l Ya. Oaa. 184; 0am. y. Oarwr^ 6 Band. 680. 

If an indictment charge that one feloniously did «MJIw, mU and stab an*' 
other, with intent to kill, &c, although the words ttrike and out are not in 
the statute, (1. B. 0. oh. 156, f 1,) yet the indictment ought not to be 
quashed ''because of the oommizture of felony and miademeanor" con- 
tained therein. Those words may be rejected as surplusage. Dorimtm y« 
Com. J 2 Ya. Gas. 879. 

An indictment charging that prisoner " at the county and within ttie 
Jurisdiction of the court, feloniously and maliciously did $tab one P. T. with 
intention to maim, Ac. and kill him," will not be quashed, upon objection 
that it does not allege any assault^ striking or wounding, nor that P. T. waa 
within the county or jurisdiction, nor that the intent was felonious or mali- 
cious. Com. y. Woodton, 9 Leigh 669. 

An indictment charging the intention to maim, disfigure, disable oiwf 
kill, is good and sufficient ; it being proper to lay the intention in the eon- 
/unctJotf, although the statute is in the di^unctite. And the finding by the 
Jury of a substantiye offence, to wit^ of unlawful shooting, with intentioa 
to maim, disfigure and disable, is sufficient, without pxoring all of the ia^ 
tentions laid. Angei y. Com., 3 Ya. Oas. 281. 
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five yean, or be confined in jfdl not exceeding one year, and 
fioed not exceeding five hundred dollars. (Acts 1747-8, 
p. 97, § 18.) 

§ 11. If a free person nnlawfnlly shoot at another peraon^ 
in any street in a town, or in any place of public imort, 
whether in a town or elsewhere, he shall be confined in jail 
not less than six months, nor more than three years, and be 
fined not less than one hundred, nor exceeding one thousand 
dollars. (Acts 1846-7, p. 67, ch. 79.) 

$ 12. If any person commit robbeiy,! from the penon of 
another, by partial strangulation or suffocation, or by stri- 
king or beating, or by other violence to the person, of by 
the threat or presenting of fire arms, he shall be punished 
with death, or at the discretion of the jury, by confinement 
in the penitentiary for a period not less than eight nor more 
than eighteen years. If any person shall commit a robbery 
in any other mode, or by any other means, he shall be con- 
fined in the penitentiary not less than five nor more than 
ten years. (1 B. C. p. 617, $ 5. Acts 1819-20, p. 18, ch. 
20 ; 1847-8, p. 96, } 11, 12 ; 1866, p. 90, § 1 ; 1 Vict. ch. 
87, §2, 8, 5,6,7,12.) 

§ 18. If any free person threaten injury to the character, 
person or i»'operty of another person, or to accuse him of 
any offence, and thereby extort money or pecuniary benefit, 
he shall be confined in the penitentiary not less tiban one, 
nor more than five years. (Acts 1847-8, p. 96, ( 18. 1 
Vict ch. 87, § 4 ; 10 & 11 Vict. ch. 66, § 1, 2.) 

$ 14. If any free person seize, take or secrete a child from 
the person having lawful charge of such child, with intent 
to extort money or pecuniary benefit, he shall be confined in 

t An indiotment for xobbeiy dhuged that the prisonen '^d make an 
aMtdlt" upon G., and one gold watoh, ^., from tha pexaon and againat tha 
win of G., ^, "felomionaly and viol«n% did ateal,'* fto. Tha Jnxy ao- 
qidtfeed tha priaosani of tha felony ohaxgad, bnt found them goiltj of **aa- 
woli and battezy." On mofeion in aireat of Judgment, held the finding 
vattd nndsr 4di. a08, § 27 of the Code ; ^dn^ <S O^mTV ▼• 0(mi^ 17 Gxatt 
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the penitentiaiy not less than one, nor more than five years. 
(Acts 1847-8, p. 96, 5 14. 9 Geo. IV. ch. 81, § 21.) 

Rape, abduction and kidnapping. 

§ 15. If any person carDally know a female of the age of 
twelve years or more, against her will, by foroe, or carnally 
know a female child under that age, he shall be, at the dis- 
cretion of the jary, punished by death, or confined in the 
penitentiary for not less than ten nor more than twenty 
years.' (1 R. C. p. 685, ch. 158, § 1, 8. Acts 1847-8, p. 97, 

8 The itatate of 9 Geo. IV. eh. 81, § 17, after redting that vpon the 
tHAlfl for the oriines of boggery and of rape, and of oamally abusing giris 
tinder oertain ages, offenders frequently eedaped by reason of the dii&oiilty 
of the proof required of the completion of those orimee, enacts that it shall 
not be necessary* in any of those cases, to prove the aotoal emission of seed 
in order to oonstitate a carnal knowledge, but that the carnal knowledge 
shall be deemed complete, npon proof of penetration only. For the decis- 
ions nnder this state, see B* r* BusniU^ SHAH 122 ; Bw y. JenfUngg^ 
4 Oar. A Payne 249 ; Rm t. Cox^ 6 Oar. A Payne 297, 24 Eng. Oom. Law 
Bep. 828 ; Rex r. Gammon, 5 Oar. ft Payne 821, 24 Eng. Oom. Law Bep. 
889$ B, T. iTBae, 8 Oar. ft Payne ^1, 84 Eng. Oom. Law Bep. 562 ; B, r. 
AUeih 9 Oar. ft Payne 81, 86 ^ag. Oom. Law Bep. 24. The abstraet of the 
last case is in these tenns : "In a case of rape, since the passing of the 
statute 9 G^. IV. oh. 81, § 18, the onlp question for the Jvry is, whether 
the priyate parts of the man did or did not enter into the person of the wo- 
man ; and the reason for the limitation to that aing^ enquiry seems to be, 
that it was thought that the law was holding itself up to contempt, by hay- 
ing the subtle and critical subjects of emission, ftc, discussed before 
Judges and jurors. Therefore, though it appear from the evidence beyond 
all possibility of doubt, that the party was disturbed immediately after pen- 
etration and before the completion of his puipose, yet he mtist be found 
guilty of haying committed the complete offemoe of rape." Bee also B. y. 
Jordan, ite,, 9 Oar. ft Payne 118, 88 Eng Oom. Law Bepi 68 ; B. y. Hughfii, 
9 Oar. ft Payne 752, 88 Eng. Oom. Law Bep« 820 ; B. y. Jjine^, 1 Oar. ft 
Kirw. 898, 47 Eng. Oom. Law Bep. 898 ; B, y. Stanton, 1 Oa^. ft Kirw. 416, 
47 Eng. Oom. Law Bep. 415, in which hurt case Coleridge, J. says, *' the 
smallest penetration is sufficient to constitute the complete offence of rape." 
We recommend that at the end of the section to whidi Uus note is append- 
ed, there be added the following words, taken from art 26, p. 48, of the 
second report, and p. 169 of the fourth report of the English eommission- 
ers : '* Any, the least degree of penetration, although there be no emission 
of seed, shall be sufficient to oonstitate carnal knowleclge in relation to the 
oiimea meatioaed in** this leotion. B^. Bey. O. V. p. 945, note. The 
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( 15. 9 Geo. IV. ch, 81, § 17 ; 1866, p. 82, ch. 14, § 1.) 
*$ 16. If any person take away or detain, against ber will, 
a femalo, with intent to marry or defile her, or cause her to 
be married or defiled by another person, or take from any 
person, having lawful charge of her, a female child 



words leoommended as sn addition to the section, it will be seen, weie not 
added. 

The doubts that existed in England hare been put to rest by the 9 Qeo« 
tV. oh. 81, making the least penetration enough ; and in this ooontry the 
proof of emission seems nerer to have been required. In several instances, 
in fact, it has been held, that as the essence of the crime is the violence 
done to the person and feelings of the woman, which is completed by pen- 
etration withont emission^ it will be soffloient to prove penetration. Whart* 
Am. Grim. Law, 4th edi. § ll87. See State v. Leblane, 3 Brevard 889 ; 
Pmn'a v. 8uUU>an, Add. 148 ; Strmid v. Qm,^ 11 Serg. ft B. 177. 

In this State, we have no statute upon the subject^ nor has any case of 
tape been reported in wludh it has been necessary to decide the question ; 
but in case of sodoniy, in which the same question arises and is governed 
by the same prindpleB, so that the decision of it in respect to the one 
crime is considered equally applicable to the other, it was determined that 
penetration alone completes that crime. (Com, v. Thonuu^ 1 Ya. Gas. 807.) 
Upon the authority of this deoiBion, as well as of reason, it may be con* 
eluded that here also carnal knowledge is accompUahed by the commence- 
ment of a sexual connexion: and proof of the circumstance, which usually 
terminates it, is not required. Davis* Grim. Law 128, 

It is agreed that^ in order to constitute carnal knowledge, there must be 
l^enetration by the aotclal introduction of the male organ ; but the least de- 
gree of penetration is sufficient, though it may not be attended with the de- 
privation of the* marks of virginity. Ibid 128-9 ; Whart Am. Grim. Law, 
4th edi § 1188-9 ; Sex v. Ruuen, X East P. G. 488 ; Bex v. AUen, 9 G. ft 
]^. 81 ; Rex v. Jordan^ Id. 118. 

The ccmmon law principle is. that a child under ten years of age is inca^ 
pable of connecting ; (4 Black. Gom. 212; 2 Ya. Gas. 240 ;) and unib that 
law it was a question of doubt whether a rape could be committed upon a 
female child under that age. The statute of 18 Elix. oh. 7« § 4, was, there- 
fore, passed for " a plain declaration of the law," in this regard, which was 
copied into our Gode, (1 B. G. ch, 258. { 8,) except as to the punishment 
prescribed. The statute enacted, that '*If any person shall unlawfully and 
carnally know and abuse any woman child under the age of ten years, every 
such unlawful and carnal knowledge shall bd felony, and the offender, if a 
free person, shall undergo confinement in the penitentiary, for a period not 
lees than two, nor more than ten years." This offence, ashasbeen remarked, 
is not properly speaking a rape, which implies a carnal knowledge against 
the will of thapart^; but a tekxiy created by this statate^ under wbkh the 
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under twelve* years of age, for the parpoee of prostitdliott 

«■ II ■ ■ I.I I II I . . I . I I I , 

tonaeni or nom-oooaoit of tlieohild islmmitariaL DftTis'sOiim, Law, 182 < 
1 Eaflt P. 0. 846; Com. y. Bennett 2yft.0a8. 288. Uadar tho above flMtion, 
({ 15y) to whioh this note is sabjoined, oamel knowledge of • female ohild 
under 12 yean of age, tbon^ foith km' etmsetU, and therefore, tedmioally 
speaking, not « rape, is neyerCheleBB in Tiolation of the statate and sabjeets 
the offender to its penalty. The statate changes the oommon law prindple 
and, with ref erenoe to this snbjeot^ fixes on twelve years as the age of roli- 
tion or consent^ prior to which time the female child is not looked upon ss 
capable of consenting. 

It is sofflcient thai the offence is committed withoot the consent of the 
woman, and that the force may reasonably be supposed adequate to orer* 
oome her resistance, taking into consideration the relatire strength of the 
parties and other droomstanoes of the case. Force, as an ingredient of the 
crime, is required in order to shew that the act was perpetrated against the 
consent of the woman- But where in consequence of her situation, consent 
cannot be presumed from want of resistance ; as if she were Tiolated during 
deep, or whilst in astate of stupefaction caused by inebriates or narcotics, 
or during a fit ; no other force is requisite than that necessarily incident to 
the accompliahment of the criminal purpose. Dayis' Orim. Law 129^ 

If die court for rape under a particular section of the statute, (1 Bey« 
Code oh. 258, f 8,) charges more than is requisite, (as that the prisoner 
" forcibly ravished, ** and that it was done ''against thewill, and without the 
consent** of the person upon whom it was conmiitted, that part may be re^ 
Jected as surplusage. Cam y. Bennett 1 Ya. Oas. 285. 

At common law, a child under fourteen years of age is presumed incq^ 
ble of committing a rape ; (1 Hale 681 ; Bm, y. ISldenhato. 8 0. & P. 11 $ 
Besor. Qroombridg&, 7 0. kV. 582,) for thou^ in other felonies mdUUa 
iupplet aetatem^ yet, as to this particular spedes of felony, the law supposes 
an imbecility of body as well as of mind. 4 Black. Com. 212. The oon- 
tnoy, however, is the better approved opinion. "Whart Am. OrinL Law 4t3i 
edi. f 1184; Bexr, PhiUipSj 80. ftP. 786; Bmy. Jordan, 9 0. AP. 118; 
Lewis CL L. 558. But whatever may be the limits of his capacity ss a direct 
agent, u is clear that when concerned with others, he may be ccmvioted as 
prindpalin the second degree. Whart. Am. Orim. Law, f 1184; Davis* 
Orim. Law 180 ; Bw v. PhUlip$, 8 0. A. P. 786 ; 1 Busaell All 675. 

Though in a proeecution for a rape it is competent to prove the ftust of a 
recent complaint by the female, for the purpoee of sustaining her credit. It 
is not competent to prove any particulars of the description of the perMm 
committing the offence vddoh may have been given by her, Brogff*$ ocue, 
lOGratt. 722. 

A fortiori: If the female, when examined as a witness, declines to give 
a description of the person committing the oif enoe, it is not competent to 
prove the description given by her when not upon oath. Ibid' 

• The ag« in the act of 1 B. 0. p. 409, S 25, is sixteen yeoe; end in the 
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or cODCQbiQage, he shall be confined in the penitentiary not 
less than three nor more than ten years. (1 B. C. p. 401^ 
2, oh. 106, § 24, 25. Acts 1847-8, p. 97, § 16. 9 Geo. 
IV. ch. 81, § 19, 20 ; 1866, p. 82, oh. 14, § 1.) 
$ 17. If any free person sell a free person^^ as a slave, or 

aofc of 1847-8, p. 97, f 16, is twelve yeans. In AnderBon^s oats^ 5 BancL 
6S8, tlM female was abcteen yean, two montbaand nineteen days. Had aha 
been under aizteen years, thexe would probably have been aa little leason to 
oninplain of the jnatice aa the legality of the Texdiot With the exception 
of xedooing the age from aizteen yeais to twelve, and the omission of the 
words or detain^ in the first line, the act of 1847-8, is very similar to the 
atatate of 9 Geo. IV. oh. 81, J 19, 90, nnder which the cases of B. v. jffor- 
rtftt, <ft0., 9 Oar. A Payne 887 ; 88 Eng. Oom. Law Bep. 167; B, v. ffojh- 
JbfM, 1 Oar & Marahm. 254; 41 Eng. Oom. Law Bep. 148, and B, v. Bob-^ 
ins, 1 Oar A Kirw. 456 ; 47 Eng. Oom. Law Bep. 456, were dedded. In B. v. 
MtadotMyJi Oar. ft Kirw. 899 ; 47 Eng. Oodl Law Bep. 899, Parkt^ Baron, 
said ha inclined to think thatto bring a oaae within the 20th aeotion, there 
must be aa actual taking or cansing to be taken away ; and that a mere de- 
coying or enticement away, which would be an offence within the meaning 
of the 2l8t aeotion, would not constitate one imder the 20th section. In 
view of this dedaion it woold seem proper after the word take, to insert, or 
enUu awMff or some words of Uke import Bep. Bev. 0. V. p. 946, note^ 

1 Upon an indictment on statute I Bev. Oode, oh. Ill, { 28, for seUing 
a free negro for a slave, the evidence of the sale ia a written agreement, 
importing that priaoner sold the negro to vendee, for which he was to deliver 
and pay gooda and money to vendor; but vendee was to take the negro oii 
trial for a month, and if at end thereof vendee Ukes him, vendee is to pay 
the prioa, and vendor to give abill of sale ; vendee pays a small part of por^ 
ohaaemcmey; within the month negro nma away ; and npon snspioion that 
he waa a fre^ negro, or had been stoUn by the prisoner, the prisoner is ap- 
prehended within the month t BM^ 1. thai the sale of afree negro, to con- 
atitnte the fdony within the atatate, must be an absdnte sale ; 2. that the 
contnct in thia case was in its terms a conditional ssle, to be aiBrmed oran- 
nnllad, at vendee'a option, within a month, but if afllrmed by him, the sale 
then became abaolnte, and the felony waa complete ; and 8. that snoh aiBrm- 
ance of the sale by the vendee may be proved, either by positive act of 
vendee, or by mere lapae of time witiiont any act of vendee alBrming or 
ansoQing the sale. Com, v. Ifias, 11 Leig^i 686. 

Hie aale of a free negro, by his own consent, as a tdave, nnder a coQnaive 

contract between the ieUer and the person aotei, (the free negro,) that they 

would divide the proceeds of the sale between them, is not snoh a sale of a 

free negro for a slave, aa is made felony by the statute. 1 Bev. Oode of 

1819, oh. Ill, S 28. M&reer aUaa WU$on v. fknn., 2 Ya. Oaa. 144. 
D, Sa indicted for iUaUnff a free mulatto boy, knotHng tt th« time that 
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kidnap a free person with intent to use or sell Urn as a 
slave, knowing him to be free, he shall be confined in the 
penitentiary not less than three nor more than ten years (1 
B. C. p. 427, § 28. Acts 1847-8, p. 97, $ 19.) 

Injury in 'public canveycmee, 

§ 18. If any driver, condactor or captain of any vehicle or 
boat for public conveyance, being free, shall, in the manage- 
ment of such vehicle or boat, willfully or negligently" inflict 
bodily injury on any person, he shall be punished as for a 
xnisdemeaaor. (Acts 1847-8, p. 97, § 20. 

IhuUiag, 

§ 19. K any free person, resident in this State, by previ- 
ous agreement made within the same, fight a duel without 
the State, and in so doing inflict a mortal wound, he shall 
be deemed guilty of murder in this State. (Acts 1809-10, 
p. 9, ch. 10. 1 R. C. p. 584, § 61; 1880-81, p. 108, ch. 87, 
§ 1 ; 1847-8, p. 97, 8, $ 21, 23.) 

§ 20. K any free person, resident in this State, by like 

he was free : HM^ 1. that the offenoe is oomplete by the kidnapping^ 
without the aotual sale of the negro by the kidnapper, nnder the statnte, 1 
Ber. Oode, oh. 112, § 28 ; 2. that the itealing a free negro, with feloniooa 
intent to appropriate him, is eriminal, whether the person so BteMng him 
Imew him to be free or not ; 8. tiutt though the knowledge of the freedom 
is ayerred in the indictment, it need not be prored, bat may be regarded as 
Borplnsage ; bnt 4, that if one oome lawfoUy into posseadon of a free negro, 
now knowing him to be free, and $6U him, knowledge of his freedom at the 
time of §elHng^ is necessary to make the selling criminal ; 6. that when one 
takes and oaories away a free negro boy of eig^t years of age, with criminal 
intent to appropriate him, the content of soch a boy does not excuse or 
lessen the offenoe. Da/oenpart v. Cam.y 1 Leigh 588. 

" The breaking down or oTertoming of a vehicle is prima fade evidence 
of negligence. Ware t. Gap, 11 Pick. B. 106 ; 8toke$ r. SoltanUaU, 18 
Peters B. 181 ; Chrietie y. Grigge, 2 Gamp. B. 79 ; Oarpue y. London and 
Brighton BaUioay Co. 48 Eng, 0. L. B. 747; Story on Bailments, § 801« 
A^d where a passenger is injured by the npsetting of a coach, the presnmp- 
tion is, that it oocorred by the negligence of the driver, ^ariih d Co. v. 
Seigle, 11 Oratt. e97. 
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a^eemeat, be the second of either party ia such dael as is 
mentioned in the preceding section, and be present as such, 

when sQch mortal wound is inflicted, he shall be deemed an 
accesdarj before the fact, to the crime of murder in this 
State. (1 R. C. Id. Acta 1880-81, Id. § 6 ; 1847-8, Id. 
§ 22, 24.) 

§ 21. An offender, under either of the two preceding sec- 
tions, may be prosecuted in the county or oorpora^n in 
which the death occurs, if it occur within this State ; and if 
not, in any county or corporation in which such offender 
may be found. (Id. p. 97, § 21 to 24.) 

§ 22. If any free person fight a duel, with any deadly wea* 
pon," though no death ensue, or send or deliver to another 
a challenge or message intended to be a challenge, oral or 
written,^' to fight a duel, though no duel ensue, he shall be 
confined in jail not more than one year and be fined not 
exceeding one thousand dollars. (Id. p. 98, § 25 ; 2 Va. 
.616.) 

§ 28, And if any free person accept, or knowingly carry 

^ An indiotment at oommon law, charging that the defendant didftght a 
duel ioith piitoU, ia bad on demnner. Oom^ t. Lambert^ 9 Lei^ 608« 
<*The tenna naed in deaoribing the offenoe,'* said AUen, J., in thia eaae in 
deliveifing opinion of the oourt, *' are oopied tram our atatate on dneUing ; 
bat the indictment does not oondnde againat the fonn of the atatate, and 
if aoatained, it most be beoaoae the offenoe oharged is a diatinot genezio 
offence fOr which an indictment will lie at oommon law^ or beoaoae the 
the charge ia eqnivalent to a charge for a conmion aannU and battery, or 
an affray." p. 605, Bat a^pott, oh. IS, S 11. 

>* An indictment for sending a challenge, in the form of a letter, to fl^t 
a dnel, need not act out the worda of the letter^ nor the sabatance thereof. 
Br<mn t. Owi., 2 Va. Oaa. 616; BMs r. Farrier, 1 Hawks 487. 

No set phrase is necessary to oonatitate a challenge to light with deadly 
weapons. Com. y. Bart, 6 J, J. Mawhall 121; Com. y. Tibbe, 1 Dana 524« 
The note or letter, sent by one party to the other, and parol testimony, in 
ezplanation, are admiasible as eyidence. The jory ia to dedde whether, 
from all the droomatancea^ there has been a challenge within the atatate. 
If a jnry beliere a letter, inviting to a meeting, thoogh on ita face it par« 
porta to be a challenge, is merely empty boast, and in ridioale to the party 
to whom it ia addressed, they may aoqoit ; though it ia otherwise if they 
deem it in earnest. Gum* v. Hart, eupra. 
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or deliver, any such challenge or message, or advise, en- 
courage or promote^ sach dael, he shall be confined in jail 
not more than six months and fined not exceeding five hun- 
dred dollars. (Acts 1847-8, p. 98, ch. 3, § 26.) 

$ 24. If any free person, resident in this State, leave the 
same for the purpose of eluding the provisions herein con- 
tained, respecting duelling or challenges to fight, and \vith- 
out th§ State engage in a duel (though no death ensue) or 
challenge another, or send or deliver a message, intended 
to be a challenge to fight such duel, or accept, or knowingly 
carry or deliver any such challenge or message, or be pres- 
ent at the fighting of such a duel, with deadly weapons, as 
an aid, second or surgeon, or advise, encourage or promote 
such duel, he shall be deemed as guilty and subject to the 
like punishment, as if the offence had been committed in 
this State. (Acts 1847-8, p, 98, ch. 8, § 27.) 

§ 25. A person indicted in this State under the nineteenth, 
twentieth, twenty-first, or twenty-fourth section, may plead 
his conviction or acquittal of the same offence in another 
State, in bar of such indictment. (Id. § 28.) 

§ 26. If any free person post another, or, in writing or in 
print, use any reproachful or contemptuous language t6 or 
concerning another, for not fighting a duel, or for not send- 
ing or accepting a challenge, he shall be confined in jail not 
more than six months, or fined not exceeding one hundred 
dollars. (Id. § 29.) 

^ See Com. t. Budh^, 6 Leigh 618. 

In our reyiaioa of the aote of 1847-^, we have made no material change 
of it, as to dnaOing. As there is no ezpieaB provision in the aet for the 
poniflhment of an aid or eurgeon present at a dnd in the SUOe^ we sappoee 
the framen of the act intended to leave them to the punishment at oommon 
law. Carrying the aoo^^nee of a challenge is not expressly mentioned, 
bnt was probably supposed to be embraoed by the latter part what was J 36 
of the aot of 1847-8, sndis{ S8of this Qhiq[>ter. Bep. Bev. 0. Y. p. 948, 

To provoke another to send a ohallenge is indietable at oommon law. 
Unuat. Am. Orim. Law, 4th edi. f 2675; 1 Hawk, P. O. S 18, 19 : 1 Deaoon, 
Grim. Law 219. 
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$ 27. If any JQstice or judge have good cause to suspect," 
that any persons are about to be engaged in a duel» he may 
issue his warrant to bring them before him, and if he think 
proper to take from them a recognizance to keep the peace, 
he shall insert therein a condition, that they will not, during 
the time for which they may be bound, be concerned in a 
duel directly or indirectly. (1 R. C. p. 584, § 6. Acts 
1830-81, p. 104, ch. 87, § 5 ; 1847-8, p. 98, § 80.) 

"A jndge oat of court hath a rig^t, when he hath reason to snapeot a 
duel ifl about to take plaoe, to oommit a witneas who may refoae out of oourt 
to give testimony by aiAdavit, when the party aoonsed is not before the 
judge, until he shall giye testimony; and tkfartiarif sudh power exists when 
the party aooosed is before the judge. Cam. y. j<me$, 1 Ya. Oas. 270. 
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§ 1. ProsecutioDS for offences against the Commonwealth, 
unless otherwise provided, shall he hy presentment, indict- 
ment or information.* Acts 1847-8, p. 124, eh. 20, § 1 ; 
1866-7, p. 926, § 1. 

•A presentment made in the ordinary way by a grand jury is regarded, in 
tiie practice at e<fmmon law, as nothing more than instmctions by the grand 
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4 

Presdf^bneni^ Indictment avA hifimmUm. 

$ 2. An information^ may be filed upon a presentment or 
indictment by a grand jary, or npon a complaint in writing, 
verified by the oath of a competent witness ; but no person 

joxy, to tiM loop^ odQ|o«r of this ooart for fnuningaii i^diotment for ui offence 
whicb tbej find to luiYe been oonunitted. 4 Bl. Gom. 801 ; 1 Ohitty Or. L. 
162. When the indictment baa been prepared by him, it la submitted to 
them; and upon their findix^ it a true bilL the prosecution commenoea 
iQKm that indictment. Tlie presentment merged in the indictment ceases 
and becomes extinct* I^ howcTer, the officer of the court, who is the rep- 
zesentatiYe of the Crown, and whose concurrence and co-operation in the 
pxoseeqtion are alwajs required, decline^ framii^ an indictment upon these 
instmct&ons, the presentment ceases to ez^it for any purpose. In the prac- 
tice of Virginia^ the presentment has been allowed an eiODlcay, not known 
•t common l^w in England. It has been allowed, for many purposes, to 
atand in the place of an iodiotment; or to stand as the foundation for 

fnxther proceedings againat the party presented , Th^ 

presentment, moreoyer, seems, in VvrQinM^ fraqi a Teiy distant pexiod^ 
to haTC been made the f oiuidation for a summons to show cause why en 
inf onnetion for the offence presented, should not be filed ieigidnst the 
•oeuaed. l}d suthoirity has been found in the En^^yish books that war- 

xanta such en nae of the presentment These puir- 

poeeft ol presentments and these proceedings upon them in our practice 
were donbtleaa, within the Tiew of the yeyisois of ou^ new Code, when 
Hiat general prorision was made, that prosecutions for offences against the 
Co^nmonwealth, unless otherwise provided, shall be by indictment, present- 
ment or information. Acts 1847-8, oh. 20, § 1. 'It seems dear that the pre- 
wntment has, in Virginia^ the character in itself of a ozuninal proceeding, 
ixntil it is embodied and merged in an indictment for the same offence, or in 
an information filed upon it; and may stand in the place of an indict- 
ment, on which the prosecution for a misdemeanor may proceed, without 
indiotment or informsifclon, as was decided in ToviM com^ 5 Leigh 748. 
Per LomMj J. in 0^. t. Chrititiavk^ 7 Gratt. 685-687. 

i> In a prosecution for a felony oir misdemeanor, if the indictment is lost 
at any time before the tdal, though after arraignment and plea, the party 
cannot he tiied. fir<tt^§kaw v. Ocnn^y 16 Oratt. 507. 

▲ felony cannot be prosecuted 1i>y information. Cam* t. BmrrtU^ 9 Lsi^ 
665. 

The Jndgmei^t d the oonitrt oyerniling a motion to quash a presentment, 
iff ords po good reason sgainst granting leaye to file the information. Cotf^ 
Y. Christian, 7 Gratt- 681. 

The issuing prooesa ag^dnst the defendant to answer the presentment, fnr- 
Biihe^ no goQ4 t99l|0&a|^i|iiuiitgnuiting leaye to file the infonnation. Idam. 
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BhkU be put upon trial for any felony, nnlees an indiotment^ 

If in motioiui for leaye to file an inf onnation, there ie any likelihoood of 
injostioe, or eyen anything inequitable, being inflicted upon the defendant, 
the ooart, in the ezeroiae of ita diaoretion, will alwaya refuae the leare* 
LoimiM, J. in 8. 0. 640. 

It la a irell-aettled pzineiple, that the oonrt will not, in any caae, grant an 
information, where the proaeoator haa already pref ezred an indiotment, and 
the grand Jury found a tme bill, althon^^ it waa qnaahed for inanflloienoy. 
Idem ; Anon, 8 Mod. 187. 

A preaentment of a grand jnzy, to be a proper f oondatlon for an inf onna- 
Hon, must oontain ereiy matter neoeanzy to render the act impot^d to the 
defendant nnlawfol, and the aappoaed offenoe mnat be deeoribed with at 
leaat reaaonable certainty. BUkop t. Com,^ 18 Gratt 786. 

According to the Kngiiah practice, a criminal inf oimation at the Orown 
office ia only allowed to be filed npon motion, and a role to ahow caoae 
groonded npon a proper and legal affldaTit ; and thia affidarit ahonld be fall 
and ezplioit— flhoold diadoae all the material facta <rf the caae, and contain 
all matters neceanzy to criminate the defendant. 5 Bac. Abr. (Bout, ed.) 
'^Informationa," (D.) p. 180; 1 Chit O. L. 687; Arch. O. P. 78, 74. Oar 
act of Anembly ezpready reqoirea the lea^e of the coort on a role to ahew 
oaaae ; but, by oar practice, a preTiooa preaentment by the grand joiy often 
cornea in place of the affidayit required by the Bngliah rale. Where, how- 
erer, it ia thoa aooght to be made the ground of the role to ahew oaoae, it 
most, like the affidarlt, contain enoo^ to ahew that an offence haa been 
committed. No matter material to render the act impated to the defendant 
unlawful can be omitted, and the aappoaed offence muat be deacribed with 
at leaat reaaonable certainty. If it be def ectire in these reqMcta, the pra> 
aentment cannot ayail for any legal puipoae whaterer. Z^e, J. in 8. O., 18 
Oratt 786. 

Upon a rule to ahew canae why an infoimation ahouldnot be filed, the de- 
fendant appeara and moyea the coort to quaah the p r e a e ntment, on the 
ground that it doea not charge any offence againat him ; but the motion ia 
oreimled. The infbrmation ia then filed, andhe pleada *' not goilty :" and, 
on the trial, there ia a yerdict and judgment againat him. Upon a writ of 
ezror to the appeUate court, he may object to the inaafBaiemty of the pra- 
aentmenl 8. O. 18 Ghratt 786. 

An indictment being quaahed, beoauae one of the grand Jurors who found 
it waa not a freeholder, the indiotment ia not a suffloient foundation f6r a 
rule iqion the party to ahew cauae why an infoimation ahould not be filed 
againat him. Com. t. .^lyfM, 6 Oratt. 668. 

OeneraUy speaking, when a preaentment ia made, the order of the court 
is, that the party be sommoned to appear at the next court, to ahew cauae 
why an information should not be filed againat him. But in some caaeathe 
proceedinga are of a more summary character. 8Bob. Prao. (oldedi*) 106. 

1 This aeotioo does not aothoriM the trial of apriaoB«rforfelaiiy»es)oe|)t 
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shall have first been found by a grand jury in a coort of 
competent jarisdiction. If the accused be in castody, or has 
been recognized or sammoned to answer sach presentment, 
indictment or complaint, no other process shall be necessary ; 
but the court may, at its discretion, issue process to compel 
the appearance of the accused. 1 B. C. p. 611, § 45 ; Acts 
1847-8, p. 142, § 2 ; 1866-7, p, 926-7, § 2 ; 1870, p. 401. 
§ 8. In a prosecution for a misdemeanor, the nitae of the 
prosecutor, if there be one, and the county or corporation of 
his residence, shall be written at the foot or the present- 
ment, indictment or information, when it is made, found or 
filed ;' and, for good cause, the court may require a prosecu- 
tor to give security for the costs, and if he fails to do so, 

npon aa indiotiiMiii, found by a grand jniy in a oonrt of oompetent Jnria- 
diofcion. MaUAetM t. 0am. ^ and Ooimer t. Cam., 18 Oiati. 989. 

s Under the act, 1 Bey. Code, oh. 169, f 46, p. 611, whioh required as 
well the "title or profession,'' as " the name and somame of the proseoo- 
tor, and the town or county in which he shall reside," to be written at the 
fbot of the information before it be filed, and of erery biU of indictment 
before it be presented, it was hM^ tbat the omission to write the title or 
profession of the proseoator at the foot of an information or indictment, is 
no groond of exception, either by motion to qnash or plea in abatement. 
Hie act is only directory to the officers of the court. Cam, t. jD^mt, 10 
Leigh 685. And in Wartham t. Oam.^ 5 Band. 669, 673, it was said by 
Brackanbrauffh^ J. with reference to the same statate, in delirering the 
opinion of the coori : "The first remark to be made is, that this law cannot 
properly be denominated a penal statate; it neither defines, nor creates any 
criminal offence, nor prescribes a punishment for one. It merely directs 
bow certain proceedings shall be carried on in fiiiwpiisBes andnusdemeanoiB, 
preparatory to their introduction into court. There is no reason why, in 
construing such an act, we should not stick to the letter, nor why we should 
not cany into effect the obTions intention of the legislature." 

It is not necesnzy to insert the name of theprosecator at the foot of the 
indiotment for a misdemeanor, if it appears that the indictment was foond 
tnie on the evidence of a witness sent to the grand jury, either at theirown 
reqnest, or by direction of the court, and this whether there was a prerions 
presentment or not Wartham t. Cam,^ mipra. 

What words are sufficient to shew that one is a prosecutor. Bee Bought 
T. Cbm., 2 Ya. Oas. 8; 0am t. Dave, Ibid 39. 

After Tcrdict, the prosecotor cannot be allowed to shew by parol evidence, 
that he was called on by the grand Jury, and did not Tohmtaiily gire the 
iatenation. O^m. ▼. J>a9a, mipra^ 
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dismisB the proBeouiioa at his coatiw' (1 B. C. p. 611» $4&; 
p 615, $ 66. Aot9 1866-7, p. 927, $ 8.) 

$ 4. If any proceeding for an offence, had or moved at the 
instance of a prosecutor, be dismisBed, or the accuBcd dis* 
charged from the acooaation, the court or j ustice before whom 
the proceeding is, may give judgment against the prosecutor 
in favor of the accused for his costs. ^ (1 IC C. p. 611, $ 
46. Acts 1847^, p. 148, $ 4 ; 1866^7, p. 927, § 4.) 

4 5. In an indictment or accusation of peijury,' or subor? 
nation of peijury, it shall be sufficient to state the sub- 
ataAce of the oflEance' charged against the accused, and in 
what court or by whom the oath was administered which is 
charged to have been falsely taken, and to make an aver- 
ment that such court or person had competent authority to 
administer the same, together with the proper averments to 
falsify the matter wherein the perjury is assigned, without 
setting forth any part of any record or proceeding at law or 



9 Tlie pxo«eoator'8 ioaohmicff or inabyity to pay ooateia, oidinarily, good 
OMM for raling him to Snd aeouiity fbr saoh paymiiit ; but if, in ilM opin- 
ion of Hio ooort, pnblio Jnttioe roqnireo tbat ♦hoproooontion ahooM prooeed, 
limaj Mfose to diamiaB tho indietment, thoogh the proMoator bo inflolTmti 
•nd aoouiity for ooats be not giren. Cbm. ▼. AU, et cUt, 9 Leigh SOL 

« ATofautuy infonneroa^tobeBUMleftpzooeeator, end liahle for oosti 
in eeee of ftthue ; but one ^vho ie eompeJM to be an informer, eennot be 
eoniideied a pmeoutor. Wortkam t. {7<Nik, 5 Bend. S6S. 

In e proeeealion for e misdemeenov ft the initinAft of. e Toiiintecj pi x iai 
eniorft the dfltfeadeni filae e nlee in abeiemenL ^^^ one ai flie trr»nA inwo n 
who foond the indiotment wee not e freeholder ; end the iseue made np on 
that slee is found fOr *fc* <i<fc# *«»^**>* ai%^ ^m indiotmeiit onaahed : ffgild the 
ooort ahould gire judgment for the eoefte againat the priaoner. Ooa^ t. 3t 
fHair, 1 Gcett. 666. 

TheinfosBier and proa e o n tor ia a pompeten t vitaeaa for the pn o aeoottofty 
tfaoue^ liable for ooata in oaae the defendant iaacqnitted. GUU^m t. Cmi. 
A Leig^ S88 ; i9alMr'« 6M0. 2 Vs. Oaa. 868. 

A Aa to what oonatitatea peijnzy, aee jMft, eh. 17, f I, and note. 

• An indiotment for peijnrj mvat shew that the OTidenee whieh the de- 
fendant gave waa material. And therefore if the evidenoe whioh the de- 
fendant gave before the grand Jnrj ia not ahevn oleerly on the tt^oB of the 
indiotment to relate to an offenee committed within the oosnliy, the Indiot- 
ment ia defeotiye. Cam. t. Piekirinff, S Qfatt. S88. 
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equity/ or Ae coteinission cr authority of the court or peiBon 
before whom the perjuiy wafe committed ; Init nothing herein 
diall be construed to allow, >prithoQt the consent of the ac-- 
cased, a part only of any recoidy proceeding, or writing, to 
be given in evidence on the Jtnsl of such iudictment or ac*> 
eusation. (Acts 184S-6, p. 64, ch. 89 ; 1847-8, p. 148, § 
6; 1866-7,p. 927, §6.) 

§ 6. In a prosecution against a person accused of embez* 
zling, or fraudulently converting to bis own use, bullion, 
money, bank notes, or other security for money, it sball be 
lawful, in the same indictment, or accusation to charge, and 
thereon to proceed against the accused for, any number of 
distinct acts of such embezzlement or fraudulent conversion, 
which may biave been committed by him within six months 
firom the first to the last of such acts ;* and it shall be suffi- 
ai&at to allege the embezzlement or fraudulent conversion 
to be of money, without specifying any particular nH>nej, 

gold silver, note or security ; and such allegation, so far as 

fc ■ ■ ■ ■ . . ■■ .11 .. — » 

An iadtotaaiMit for perficry (tmdor Ifae aofc 1 Ber. Oode, eh. 148, 1 1, pb 
1^71) in gifing Mse testimony before a grend }tiry, chaigoB ih«t the detea- 
dent, being duly swom, *' did depo$e and giveevidence to the grind Jnryin 
sabetanoe and to the effeot following/' (Mating the testimony) *' tfMoA $aid 
evidence it(u tBiiifiUlp fat$e and cortupt, tot in truth," Ao. (faUfyfng the 
ftole depowd to) **«ad bo the defendnit did, in manner andfoim sfowaid, 
€ommU wmflU and corrupt pefjwryj* On general demurrer to the Indiot- 
menty hM^ here ia no ■ni&oient statement that the defendant wU^fuUy or 
^orrupUy swore falsely, and the indf o&nent is def eottr^as weU at common 
law as under the statute. ThitHndi t. CblA., 9 Bob. 796. flee note by re- 
porter to this oato, p, 79S-9, 

A demorrer to an indictment for peijnry sostained. Om, t. Soa^ 1 
Gratt 561. 

7 In the ease of the Com. t. ZodgSj (dedded In 1S64) it bed been ^M, 
that an indiotment for perjnry in swearing to ananswer in ohanoeiy, shamld 
set oat the whole bill and answer. 2 Qratt. 579. 

8 As to the difSonlties n^oh'ga^ rise in Sngland, to enoh s provision es 
this, see 2 Bnssell on Grimes 207. In view of these difBeolties, the Urst 
diatise of the statate of 2 WilL IV. oh. 4, § 8, (from whioh this is taken,) 
seems better adapted to the oate than the proTiaion in the aot of 1847-8, p. 
148, § 6, that '*on the trial evldenoe may be giren of any sneh embeisle- 
mentoQmmittedHithln six montlu next after the time irtsled iaHietedlet- 
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it regards the description of the property, shall be sustained, 
if the accused be proved to have embezzled any bollion, 
money, bank note, or security for money, (although the 
particular species be not proved.) (Acts 1847-8, p. 148, § 
€. 2 Will. IV. ch. 4, § 8. Acts 1866-7, p. 927, § 6.) 

§ 7. In a prosecution for forging, or altering or attempting 
to employ as true, any forged instrument or other thing, and 
in a prosecution for any of the offences mentioned in chapter 
one hundred and ninety-three* of the Code, and the laws 
amendatory thereof, it shall not be necessary to set forth any 
copy or fac simile of such instrument or other thing, but it 
shall be sufficient to describe the same in such manner as 
would sustain an indictment for stealing such instrument or 
other thing, supposing it to be the subject of larceny. (Acts 
1857-8, ch. 84, p. 41. C. V. ch. 207, § 7 ; Acts 1847-8, 
p. 148, § 7 ; 11 Geo IV. and 1 Will IV. ch. 66,§ 28 ; Acts 
1866-7, p. 927, § 7.) 

§ 8. In a prosecution for an offence committed upon or re- 
lating to or affecting real ^tate, or for stealing, embezzling, 
destroying, icgurying or fraudulently receiving or concealing 
any personal estate, it shall be sufficient to prove that when 
the offence was committed, the actual or constructive pos- 
session, or a general or special property, in the whole or any 
part of such estate, was in the person or community alleged, 
in the indictment or other accusation, to be the owner* 
thereof. (Acts 1847-8, p. 143, § 8 ; 1866-7, p. 928, § 8.) 

ment." If this be oonaidered as referring only to a partioolaraot of embes- 
zlement chained in the indiotment, it would seem to be mmeoeBsaiy. For 
" in criminal proeeoations, from the highest offenoe to the lowest^ it is nn- 
necessary to prove the Ume of committing the offenoe precisely as laid, nn- 
lees that particular time is material ;" *' the facts may be proved to have 
occurred on any day previons to the finding of the bill by the grand Jury." 
2 Bnssell on Crimes 717. Bep. Bev. 0. V. p. 1012, note. 

9 See ante oh. iv. 

* In an indictment for larceny, the name of the owner of the property 
charged to have been stolen, must be stated ; and if it appears that the per- 
son so stated to be the owner was a married woman at the time of the lar- 
ceny, it is error, and the prisoner should be acquitted. Mughee t. Com, 
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i 9. Where an intent to injure, defraud or cheat, is re- 
quired to constitute an offence, it shall be sufficient, in an 
indictment or accusation therefor, to allege generally an in- 
tent to injnre, defraud or cheat, without naming the person^^ 
intended to be injured, defrauded or cheated, and it shall 
be sufficient, and not be deemed a variance, if there appear 
to be an intent to injure, defraud or cheat the United States 
or any State, or any county, corporation, officer or person. 
(Acts 1847-8,p. 148, §9 ; 1866-7, p. 928, § 9.) 

$ 10. All allegations, unnecessary to be proved,^^ may be 
omitted in any indictment or other accusation., (6 and 7 
Vict ch. 83, § 2 ; Acts 1866-7, p. 928, § 10.) 

§ 11. Ko indictment or other accusation shall be quashed 
or deemed invalid for omitting to set forth," that it is upon 

17 Gratt 565. Where goods are in the poeeflsion of the "wife, they miut be 
laid as the goods of her htxsband. 2 Boss. 89. 

In a trial for laroeny to ocmyiot the prisoner, there must be satiafaotoiy 
|iroof that the property stolen was the property of the person stated in the 
indictment. Jones v« Cam,, 17 Qratt. 568. 

10 In the case of the Cbm. y. Erwin and LewU^ it was held that a charge 
that a toTg^ry of bank notes was oommitted, with intent to injore " diyers 
good citizens of the Commonwealth, and others, to the Jnrors unknown,'* 
withont setting ont an intent to injure the President, Directors and Oom- 
pany of those banks, or of any particolar person, or body^ politic, by name, 
is good after verdict 2 Ya. Oas. 887. 

^ In an indictment for murder it is not neoeesaiy to set oat the length, 
breadth or depth of the wound. Iioder v. Com., 10 Oratt 708^ " It is not 
only unnecessary to prove the length and depth of the wound, as alleged in 
the indictment^ but even that it was in the same part of the body in which 
it is aUeged to have been.** Per Mbncure, J. in 8. 0. 715 ; J{aet v. MosUy^ 
1 Moody's B. 98, 2 British Orow^ Oases. 

In an indictment for murder there are two counts, in the second of whieh 
the otfence is not set out as another offence. This is not error. So tax 
from its being necessary to prove that offences stated in different counts of 
an indictment are different offences, if they are in fact different, and are 
felonies, the indictment may be quashed, or the prosecutor compelled to 
elect for which offence he wiU proceed; though the indictment wiU not on 
that ground be demurrable. Ibid 708, 712. 

11 These provisions of the Code dispense with the necessity of fonnal al- 
legations in an indictment ; and declare that " no indictment or other acou. 
sation shall be quashed, or deemed invalid," for any of certain enumerated 

fioteastliMapioifiafQBsextoBdv thay omethe indi<iftBWiit agaiat 
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the oaths of the jurors, or upon their oaths and afllrmation ; 
or for the insertion of the words " upon their oath^*^ instead 
of *' uvon their oaths ;" or for not in terms alleging, that the 



objection, howerer raifled ; and they seem to extend to most if not all de^ 
facts of form. Moncure, J. in Laaier v. Com,, 10 Gzatt. 708, 711. 

It is in the discretion of the oonrt to quash an indictment for insofficieii^ 
07, or pat the party to a motion in arrest ; bat where the qaestion is doubt- 
ful the first remedy must be refused. The court will not quash an indict- 
ment, except in a yery dear case. Where the application is made upon the 
part of the defendant, the English courts haye almost uniformly refused to 
quash an indictment, where it appeared to be for some enormous crime, 
such as treason, felony, forgery, perjury, or subornation. See Whart. Am. 
Grim. Law, 4th edi. § 519<and cases cited ; 8 Bob. Prac. (old edL) 125*- 

In prosecutions for felonies and other serious offences, the court will not 
on the motion of the prisoner quash the indictment^ unless where the court 
has no jurisdiction ; where no indictable offence is charged ; or where there 
is some other substantial and material defect In other cases he will be left 
to his demurrer, motion in arrest of judgment, or writ of error* Bell V. 
(Jom,, 8 Gratt. 600; 1 Chitty Gr. Law 246-248 top page, Phila. edi. 1819. 
If no criminal offence is charged the court may, on motion of the defend- 
ant, quash the indictment. Com* y. Clarke 6 Gratt. 675; Huffy. Com,, 14 
Gratt. 648. 

In general it ties in the discretion of the court to quash an indictment, on 
the motion of the prisoner, or to compel him to plead the matter in abate- 
ment ; but if, on motion, the court thinks such matter ayailable by plea, it 
ought to adyise him to plead the same, and not merely oyerrule his motion 
to quash. Com. y. MoCaul, 1 Ya. Gas. 801. 

If one count in an indictment be good, there is no error in oyerruling a 
motion to quash. Kirk y. Oom,, 9 Leigh 627 ; State y. Wishon, 15 Mis. 
503 ; State y. McOhii, 8 Pike 84. 

After a motion to quash an indictment containing two counts, one of 
which is defectiye, the officer prosecuting for the State may enter a noUe 
proMeqtU as to the defectiye count, which will remoye the grounds for the 
motion to quash, and leaye the defendant to be tried upon the charge con- 
tained in the good count. State y. Buchanan, Iredell 69. 

It is error to quash an indictment for matter which is not apparent in the 
body of it or in the caption ; extrinsic matter being proper for defence only 
on trial by jury. Com y. Church, 1 Penn. State K 105< 

Quashing an indictment as to one of seyeral defendants, quashes it as to 
all. Lambert y. People, 7 Gowen 166 ; People y. Eoltfordi 7 Gowen 535. 

The application to quash, if made upon the part of the defendant, must 
be made before plea pleaded. Post 261 ; B, y. Booktcood, Holt 684 ; 4 St. 
T. B. 677 ; Weineorpflin y. State, 7 Blackf. 186. Should the application be 
made on the part of tiie proaeoatioiL, it would seem that it may be made.at 
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offence was committed ** within the jurisdiction of the court^^* 
when the averments shew that the case is one of which the 
court has jurisdiction ;" or for the omission or misstatement 
of the title, occupation, estate or degree of the accused, or 
of the name or place of his residence ; or for omitting the 
words ** with force and arms^^^ or the statement of any par- 
ticular kind of force and arms ; or for omitting to state, or 
stating imperfectly the time^* at which the offence was com- 
mitted, when time is not the essence of the offence ; or for 
failing to allege the value of an instrument which caused 
death, or to allege that it was of no valud ; or for omitting 
to charge the oflence to be " against the farm of the statute,^* 
or statutes j^'^ or for the omission or insertion of any other 

any tdme before the defendant has been actually tried npon the indiotmenf • 
J?. T. Webby 8 Bnr. 1468. 

In criminal causes the same defects or imperfections of form may be 
taken advantage of on general as npon a special demurrer. ZoeierT. Cam,, 
10 Gratt. 708 ; Oom, v. JaekaoUy 2 Va. Gas. 601. 

(d^ 1 3 In this part of the section, the language of the act of 1847-8, is yaried 
to embrace cases which may be prosecuted ont of the county or corporation 
in which the offence was committed, as for example, where residents of 
Virginia fight a duel out of the State. And there are other cases. Bep. 
Rev. C. V. p. 1018, note. 

Where the offence is expressly averred to have been committed in the 
county over which the court has jurisdiction, it is sui&cient. Chm, y. JSioA- 
ardSy 1 Va. Gas. 1-8; Taylor y. Com,, 2 Va. Gas. 94. If the county is not 
alleged with sufficient certainty, it is error, for which judgment will be 
reyeised. Bell v. Oom,y 8 Gratt. 600. 

Though the name of the county be left blank in the captlbn of an indict- 
ment for misdemeanor, it is enough if the county be stated in the body of 
an indictment. Tefft y. Oom. 8 Leigh 721. 

14 It is not error that dates in an indictment are set out in flgui^s instead 
of words. Lazier y. Oom., 10 Gratt. 708. No mode of stating the time of 
an offence in an indictment or presentment can yitiate it. Sledd y. Com,, 
19 Gratt. 818. 

1 5 The words " or against the peace" would be here introduced except 
for § 9, art y of the Gonstitution, which requires indictments to conclude 
against the peace aud dignity of the CommoniMolth, Bep. Bey. G. V. p. 
103, note. The same requisition is to be found in the new Gonstitution^ 
adopted in 1868, art yi, § 26. 

An indictment will be bad, and judgment arrested, for want of the words 
contra pacsm. These words are neoessaiy both in felonies and miademe*- 
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words of mere form or sarplaeage. * * Nor shall it be abated 

non, and an omission of them is fatal, notwithstanding the offence b^ 
chaiged to have been oommitted against the form of the statate. Sex. r. 
Cook, 1 Buss, k By. 176 ; 8 Bob. Prao. (old edi.) 41. 

An indictment is def ectiye, for omitting the Oonstitational oondnaicm 
" against the peace and dignity of the Commonwealth,'* and ought to be 
<inashed. Com.Y. Carney, 4 Oratt 646-7. 

Each oonnt in an indictment shonld condnde '* against the peace and dig» 
nity of the Commonwealth ;" and if it do not, a demurrer to a count, for 
that cause, shonld be sostained. Thompion t. Coniy decided by Oonrt of 
Appeals December 5, 1870, not reported. 

A motion to qnash a presentuaent for a misdemeanor, becanse the Ooosti- 
tational oondnaion is omitted shonld be oYsmled, if the attorney for Uie 
Commonwealth asks that a role for filing an information may be issued 
upon it Com t. Christian, 7 Gratt. 687. 

The condusion eontra formam gUUuU was nerer required fbr any pur- 
pose of giying certainty or sni&denoy to the particulars of the oiTence, aa 
charged in the indictment. That condusion was formerly made neoessaryy 
because every offence for which a party was indicted, was snpposed to be 
prosecuted, as an offence at common law, unless the prosecutor, by refer- 
ence to a statute, shewed that he meant to proceed upon the statute. And 
without such express reference, if it was no offence at common law, the 
court would not look to see, if it was an offence by statute. Gon^y. Peas^ 
2 Oratt 686-7; L&e y. Clarke, 2 East's B. 840; Cam, t. Says, 1 Ya. Cas. 
122; 2 Ld. Baym. B. 1106. 

It is improper for the indictment to charge the offence to have been com* 
mitted eontra formam etatuti, when there is no statute describing the of- 
fence as alleged. But if the facts charged amount to an offence at coomion 
law, and the defendant, after pleading guilty, moves in arrest of judgment 
because of this irregnlarity, it has been held, in Hassaohusetts, that the mo- 
tion will be OTerruled. Com, y. Boxey, 16 Mass. Bep. 885. 

1 s An indictn&ent for murder diarges the wound to have been inflicted 
on the 9th of December ; of which wound she, on the said 14th day of De- 
cember, died. The word ''said" is surplusage, and its insertion is not a fa> 
tal defect. I/juier y. Com-, supra, 

Quofre : If the statement in the commencement of the indictment, of the 
name of the court and the term at whidi the indictment was found, is not 
surplusage? If not surplusage, it is useless. Bell y. Com., 8 Gratt. 600. 

Where a count in an indictment charged that th^ prisoner, a slave, ''with 
force and arms in the county aforesaid, in and upon one A., (then and there 
being a free white woman,} fdonioudy did mske an assault, and her, the 
said A., then and there fdoniously did attempt to ravish and carnally know, 
by force and against her will, and in said attempt did f ordbly choke and 
throw down the said A." — ^this was held not bad for duplidty or uncertainty. 
The last allegation is but a minute description of the manner of the assault^ 
and aaay be rejected w sqrplusage. Qreer^ t, JSU^, 28 Mis. (Cuah.) 609. 
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for any misnomer of the accused ; but the court may, in case 
of a misnomer appearing before or in the course of a trial, 
forthwith cause the indictment or accusation to be amended 
according to the fact. (1 E. 0. p. 610, § 41, 2, 8. Acts 
1826-7, p. 28, ch. 30, § 8 ; 1847-8, p. 144, § 10 ; 6 and 7 
Vict. ch. 88, § 2 ; 9 and 10 Vict. ch. 62 ; Acts 1866-7, p. 
928, § 11.) 

§ 12. Judgment in any criminal case, after a verdict, shall 
not be arrested or reversed, upon any exception to the in- 
dictment or other accusation, if the ofience be charged 
therein with sufficient certainty for judgment to bo given 
thereon, according to the very right of the case " (1 R. 



An indictment for any offence punishable by confinement in the peni- 
tentiary (nnless it be dedared a misdemeanor) mnst ayer that the act was 
done feloniously; and if such ayerment be omitted, it is error, even after 
yerdiot, for which the judgment will be arrested. 3 Bob. Pr- (old edi.) 39; 
Barker y. Com.t 2 Va. Cas. .122; Trimble y. Com,, Id. 148. 

"Before the passage of this act, (1 B. G. ch. 169, § 44— sabstantiaUy the 
same as the 12th sect, of this chapter,) the strictness required by the com- 
mon law indictments had become a most serious impediment to the admin- 
istration of criminal justice. Any defect or imperfection in the indictment, 
of form or substance, was fatal ; and might be taJien adyantage of by mo- 
tion to quash the iudictment, or by demurrer, or by errors in arrest of 
judgment. What was error upon demurrer before yerdict, was equally ex- 
ceptionable after yerdict. 4 Bl. Com. 834 ; 2 Hale's P. 0. 257 ; 1 Chit. Cr. 
L. 662-8 ; Stark. Cr. PI. 898. It was remarked by Lord Bale, (2 Hale's P. 
C. 193,) that '* in fayor of life, great strictness had been in sll times re- 
quired in points of indictments : and the truth is, that it has grown to be a 
blemish and inoonyenience in the law. and the administration thereof. 
More offenders escape by the oyer-easy ear given to exceptions in indict- 
ments, than by their own innocence ; and many times gross murders, bur- 
glaries, robberies, and other heinous and crying offences, escape by these 
tmseemly niceties, to the reproach of the law, to the shame of the goyem- 
ment, and to the encouragement of yillainy, and the dishonor of God, And 
it were yeiy fit, that by some law this oyer-grown curiosity and nicety were 
reformed, which is now become the disease of the law, and will, I fear, in 
time grow mortal without some timely remedy." Such was the state of the 
law in Virginia until, in 1804, the Assembly enacted the proyision which 
haa aboye been cited, and which was doubtless designed,, according to the 
suggestion of Bale, as the remedy for the disease of the law, of which he 
had so yehemently complained. This act is susceptible of a plain construe- 
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C. p. 611, § 44. Acta 1847-8, p. 144, § 11 ; 1866-7, p. 
928, § 12.) 

tion, to Buppresa the mischief which existeclt and to advance the remedy, 
(see Heydan*$ ocue, 3 Ooke's B. 7,} without sabyerting or disturbing any of 
the great principles by which the common law regulates the pleadings in 
criminal cases. Per LomaXf J. in deUvering the opinion of the court in 
Com, T. Peas, 2 Gratt 687-8. 

This statute of jeofails was not intended to introduce carelessness or lax* 
ity in pleading ; but merely to cure those defects which the oyer-nicety of 
courts had introduced into the common law, and which did not put the 
rights of the Commonwealth or accused in jeopardy. Barker's ease, 2 Ya. 
Gas. 126 ; OlcTs ease, 18 Gratt. 980. 

This act evidently intends that where a real felony or offence is charged 
in an indictment or information, though defectiyely charged, and the patty 
accused pleads to the offence charged, he shall be concluded by the yerdiot 
of the jury, and shall not after trial take advantage of the want of form, 
which he had before waived by pleading to the fact, instead of objecting to 
the defective manner iA which that fact is stated. Daniel, J. in Om. v 
Ervin, de.^ 2 Ya, Gas. 387, 840-841. 

It seems that the same principles, which require in civil actions that all 
the essential circumstances which go to constitute a cause of action, shall 
be avezred in the declaration, apply with at least equal force in criminal 
cases — ^requiring that all essential circumstances constituting the crime shall 
be set forth in the indictment, as in the declaration ; and that there is no 
real difference between indictments and actions, where the gist of the ac- 
tion must be positively averred. Hex v, Latolep, 2 Str. 904. It is laid down, 
where the indictment is grounded upon an offence created by act of Parlia- 
ment, that the indictment must, by express words, bring the offence within 
the substantial description made in the act of Parliament, and those circum- 
stances mentioned in the statute to make up the offence, shall not be sup- 
plied by the general conclusion, contra formam statuti, 2 Hale's P. C. 170. 
So it was said by Lord Mansfield, that it was necessary to specify the of- 
fence, where the words of the statute are descriptive of the nature of the 
offence, in the particular words of such statute. Bex v. Pemberton, 2 Burr. 
1037 ; and see Foster 423-4. The same principle is commented on and il- 
lustrated in several modem treatises on the English practice in criminal 
proceedings. Stark. Gr. PI, ch. 5, § 12 ; Archb. Cr. PI. 40-54 ; 1 Chit. Gr. 
L. 227-389. And it has been laid down, as a general rule, that unless where 
the statute is recited, (which in practice is now never done,) neither the 
words contra fonnam statuti, nor any periphrasis, intendment or conclu- 
sion will make good an indictment, which does not bring the offence within 
the material words of the statute. 2 Hawk. P. G. ch. 25, § 110. Per Lo^ 
max, J. in delivering the opinion of the court in Com. v. Peas, supra. 

In indictments for statutozy offences, the language of the statute, defin- 
ing the offence, should be strictly followed. The words of every statute, 



PRESENTMENT, INDICTMENT AND INFORMATION. 187 

creatmg an offence, present a ready and oonyenient form in framing an 
indictment npon it. The substitaticn of other words in the place of those 
used in the statate cannot be too strongly discountenanced. Howel y. Com, 
5 Gratt. 664, 673. But it is sufficient to use in the indictment such terms 
of description, as that, if true, the accused must, of necessity, be guilty of 
the oifence described in the statute. Com, y. Young, 16 Gratt. 664. If the 
indictment may be true, and still the accused may not be guilty of the of- 
fence described in the statute, the indictment is insufficient. Ibid. 

An indictment upon a statute must state all the circumstances which 
constitute the definition of the offence in the act, so as to bring the de- 
fendant precisely within it. Com. t. Hampton, 3 Gratt. 590; Herd v. Com^ 
4 Leigh 674; Com, y. Israel, 4 Leigh 6|r5 ; Roberts et al, t. Com,, 10 Leigh 
686; Bishop v. Com,, 13 Gratt. 785 ; 1 Chitty's Cr. Law 686. Cousins t. 
Com,, 19 Gratt. 807, 811-12. 

The Oode (I860} eh. 194, § 6, p. 799, punishes the omitting or delaying to 
perform any duty pertaining to the office of one who is authorized to 
serve legal process. The presentment should follow the temm of the 
statute, or must use terms which show condusiyely, or beyond any ra- 
tional doubt to the contrary, that the accused is guilty of the offence de- 
scribed in the statute. Old y. Com,, 18 Ghratt. 915. 

Where matter most material to show that an offence had been committed 
was omitted, and the presentment, therefore, radically defectiye, the 
words '* contrary to law" will not supply the omission. These terms in an 
indictment serve to preclude all legal cause of excuse for the act imputed, 
but never to enlarge or extend the force and effect of those employed to 
describe it so as to make the act unlawful, when it is not so by the de- 
scription itself. In Roberts^ ease, uH sup,, the charge was for * 'unlaw- 
fully" playing cards at a grocery; yet the presentment was held to be de- 
fective. Lee, J. in Bishop v. Com,, 13 Gratt. 787. 

It is not necessary to charge in an indictment the special facts which 
grade the murder. Thompson r. Com., decided by the Court of Appeals, 
December 6, 1870, not yet reported. 2 ^ ^f*^*^- 7 ^ -^ » 

An indictment, for an attempt to commit an offence, ou^t to allege 
some act done by the defendant, of such a nature as ought to constitute 
an attempt to commit the offence mentioned in the indictment Com, y. 
Claxk, 6 Gratt. 675 ; see also XJhl et als, v. Com,, Ibid 706; Com, t. Nut- 
ter, 8 Gratt, 699, cited in arUe, ch. 3, ncte 5. 

What comes by way of proviso in a statute must be insisted on, for the 
purpose of defence by the party accused, and it is not necessary to allege 
in an indictment, that the defendant is not within the proyisoes in the 
statute. But where exceptions are in the enacting part of a law, it must 
be charged that the defcnJant is not within any of them. Com y. Hill, 
5 Gratt. 682 ; CW. y. Bart, 1 Bennett k Heard's Lead. Gr. Gas, 250-263. 

The description used in a statute creating an offence must never be 
omitted in the indictment, where the description enters into and makes a 
part of the offence, or is necessary to complete it. Thus, a statute makes 
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it felony for certain officers to embezde certain moneys which may oome 
to their possession. Here the office is of the yery essence of the crimct 
without which the oifence wonld remain, as at common law, a mere breach 
of troBt. An indictment, therefore, under that act must shew that the 
acoQsed held an office which wonld bring him within the act. Opinion of 
General Court in Toung y. Cam.^ 2 Ya. Caa, 828. So under the statute 
making it felony, punishable with death, for a free negro or mulatto to at- 
tempt to rayish a white woman, an indictment cannot be sustained unless 
it be expressly charged that the person upon whom the attempt was made 
was a white woman. The omission to make such ayerment will be error, 
eyen after yerdict, for which ih^ judgmisnt will be arrested. Com^ y. Jerry 
Mann, 2 Ya. Cas. 210. 

Under the statute declaring that if any person shall utUa^fitlly and car- 
nally know and abuse any woman child under the age of ten years, such 
unlawful and carnal knowledge shall be felony, it has been held, that where 
the indictment omits the word un^awfiUly, and in lieu thereof other words 
are used shewing the act to haye been unlawful, it will be too late after 
yerdict to object that the words of the statute haye not been followed. 
Cam, y, Bennett, 2 Ya. Cas. 235. In the same case it was decided, that if 
the indictment charge the offence to haye been committed upon a female 
child, instead of using the words vannan child, this error also will be 
cured after yerdict. 

An indictment against justices of the county court, for misbehayior in 
office, not charging the corruption, partiality, &c, distinctly and substan- 
tially, and not charging the scienter : Held, naught after yerdict of con- 
yiction, its effects not being cured by the statute 1 Bey. Code, ch. 169, § 
44. Jaeohe et ah y. Com,, 2 Leig^ 709. 

In Aldridge't ease, 2 Ya. Cas. 447, the indictment charged the larceny 
to haye been committed on the 21st day of December, one thousand eight 
hundred and twentj-thee. The jury by their yerdict affixed to the crime a 
punishment established by an act of February, 1828. And a motion was 
made in arrest of judgment, on the ground that the word thee was to be 
rejected as surplusage, and the offence, if committed in 1820, was not pun- 
ishable by any existing law. The General Court was clearly of opinion 
that the word thee was designed for three, and held that after yerdict, the 
defect was cured by the statute of jeofails. 

Indictment on the statute, 1 Bey. Code, ch. Ill, § 80, for feloniously 
and fraudulently taking and remoying a slaye from one county to another, 
with intent to defraud the owner and depriye him of the property : Eeld^ 
fatally def ectiye, after yerdict, for want of an ayerment, that the slaye was 
so taken and remoyed iDit?iout the consent of the otc^ier. Com, y. Peas, 
4 Leigh 692 ; S. C. 2 Gratt. 620. 

Nothing can be alleged in arrest of judgment, except such matter as ap- 
pears by the record, and forms properly a part of it, at the time the mo- 
tion in arrest is made ; Watt's case, 4 Leigh 672 ; Stephen's ease, Id. 679 ; 
Com. V. Linton, 2 Ya. Cas. 476 ; Scott's casCf 1 Bailey 270 ; Horsey y. 
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8tate^ 8 Har. k J<^iuon, 2 ; 4 Bnrr. 2287; 1 Lord Baym. 281 ; 1 Salk. 77, 
815 ; 1 Sid. 65 ; being generally for aome uncertainty or defect in the in- 
formation or indictment ; DayiB* Or. Law 469; though the motion is not 
confined to the indictment alone, as it obtains, if any part of the record is 
imperfect, repngnant, or Ticions. Wharton's Am, Or. Law, § 8048 ; 1 Oh. 
Or. Law 662; 2 Stra. 901; 2 Taylor 98; State v. Fart. 1 Oar Law. Rep. 
510; WhiUhurtt ▼. Dans, 2 Hay. 118. 

Anything which is good cause for arresting a judgment, is good cause 
for reversing it, though no motion in arrest is made. MatthetDS* case, 
and Oamsr'f case, 18 Gratt. 989. 

After a Terdict conyicting a prisoner of felony, a plea of arrest of judg- 
ment that he has not been examined for the felony ought to be oyerruled, 
because the said plea suggests matter msldng no part of the record, but 
matter which, if true, is proper for a plea in abatement, or for a motion to 
quash the indictment. Com. ▼. Cohen^ 2 Ya. Oas. 158 ; Angel v. Com, 
Id. 281. The refusal of the examination court to grant the prisoner a 
continuance of the case, is, for the like reason, no ground of arresting 
judgment in the circuit court; but if available there at all, should be 
taken advantage of by plea in abatement or motion to quash the indict- 
ment. MorrU v. Com, 9 Leigh 686, 

An indictment for murder states that the mortal wound was inflicted on 
the 7th November, 1845, that the deceased languished until the 8th Novem- 
ber, in the year aforesaid, and then says, " on which said 8th of May, in 
the year aforesaid, the deceased died." And the prisoner pleads not guilty 
to the indictment. The insertion of May for November is a mistake, ap- 
parent on the face of the indictment, and will not exclude proof of the 
death subsequent to the 7th November, or be cause for arresting the judg- 
ment. Com, V. AiUtocki 8 Gratt. 650. 

The most frequent ground for arresting the judgment in a criminal case, 
is that the facts charged in the indictment do not amount to an indictabls 
offence. 8 Bob. Pr. (old edi.) 276 ; Hearsey'e ease. 1 Mass. Bep. 13d. When 
an indictment does not charge a criminal offence, the court may, upon the 
motion of the defendant, quash it. Com. v. Clark, 6 Gratt. 675 ; Bell v. 
Com., 8 Gratt. 600. '*! take it to be a rule of law," (says Afoneure J. in 
Old V. Com., 18 Gratt 931,} " that whenever the facts stated in an indict- 
ment or other accusation may all be true, and yet the accused not be guilty 
of the offence intended to be charged against him, he cannot be thereon 
llkwf ully convicted of such offence ; and that, I think I have shown, is the 
case here. I do not mean to say that if the offence created by the statute 
had been properly charged in the presentment, the jury would not have 
been warranted in finding the accused guilty ; much less do I mean to say, 
that if the court below had refused to set aside a verdict of guilty in such 
ease, this court ought to reverse the judgment on that ground. What I 
mean to say is, that when we look at tiie presentment, and see that the of- 
fence is not charged therein at all, much less charged with sufficient cer- 
tainty for judgment to be given therein, according to the very right of the 
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oafie, we oaxmot look to the eYidenoe to see whether the offence hae been 
proyed ; bat must render judgment in favor of the aoonaed, whatever of- 
fence he may have committed, and however clearly hia gnilt may have been 
proved." 

Where a person is indicted for felony in a court which has no jurisdic- 
tion to try the prisoner, and the prisoner is tried and found guilty, the ver- 
dict should be arrested, and all the proceedings subsequent to the indict- 
ment should be quashed. Bidar v. Cam. 16 Qratt. 499. 

An indictment against a jailor, for permitting a prisoner in his custody 
to have an instrument in his room with which he might break the jail and 
escape ; and for failing carefully to examine at short intervals the condi- 
tion of the jail, and what the prisoner was engaged at in said jail, in con- 
sequence of which the prisoner escaped, does not state an indictable of- 
fence, and judgment, after verdict, will be arrested, (hm v. ConneU, 
8 Gratt 587. 

Though the defendant should make no motion in arrest of judgment, 
yet if the court, upon an examination of the whole record, be satisfied 
that he has not been found guilty of any offence in law, it will itself arrest 
the judgment Davis' Cr. Law 470 ; 1 Gh. Cr. Law 668. Old v. Com,^ 18 
Qratt 915. 

There are several points in which an indictment is cured by verdict, and 
in which the errors which might have been taken advantage of at a previous 
stage, ara not sufficient cause to arrest judgment • Thus, while duplicity is 
f atid on motion to quash or demurrer, the better opinion is, that it will not 
be ground for arrest (Com. v. Tuck, 29 Pick. 856 ; State v. Jackson, 8 Hill 
8. 0* B. 1); and the same position is undoubtedly good when there has 
been a misjoinder of counts, but where the defendant has gone to trial 
without a motion to quash, or an application for election. Com, v, OUles- 
pie, 7Serg. A;B. 476; H. v. Ferguson, 29 Eng. Law A Eq. Bep. 586; 
VHiarton's Am. Cr. Law, § 8048. 

Where the verdict itself is insensible, judgment will not be entered. See 
Whart. Am. Cr. Law, § 3044 ; Com. v. Call, 21 Pick. 509 ; Dyer v. Com., 
28 Pick. 402. 

There is a difference between an indictment which is bad, for charging 
an act which as laid, is no crime, and an indictment which is bad for 
charging a crime defectively. The latter may be aided by verdict, the for- 
mer cannot Begina v. Waters, 2 Bennett A Heard's Lead. Cr. Gas. 69 ; 
S. 0. 1 Denison 0. C 856 ; 8 Cox 0. 0. 800; Temple & Mew, 0. 0. 57. 

An indictment for arson, according to the form at common law, charges 
the setting fire to and burning the dwelling-house of E. on the 11th of Feb- 
ruary, 1850. The verdict is guilty of arson in the day-time, on the 11th of 
February, 1850« The verdict is sufficiently certain, and judgment will not 
be arrested. Currants ease, 7 Oratt. 619, 626. 

Where an information is filed on a defective presentment, but the de- 
fendant pleads to the information, and there is a verdict against him, he 
cannot arrest the judgment, because the presentment charged no offence. 
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Accused discharged if not tried in time; process^ ^c, after 

presentment^ ^. 

§ 18. A persoa ia jail, oq a crimiual charge, shall be dis- 
charged from imprisonment if a presentment, indictment or 
information be not found or filed against him before the 
end of the second term of the coart, at which he is held to 
answer,^ unless it appear to the court that material witnesses 



or beoause there was a yariance between the presentment and information. 
Cam, T. Chalmertj 2 Ya. Gas. 76. 

In the case of a misdemeanor, after the plea of not gtiilty, and a trial 
and Terdiot npon that plea, it is not competent to arrest the judgment for 
any supposed yariance between the information and presentment A> de- 
fendant may ayail himself of such yariance, by shewing it as a cause 
against filing the information, or by motion to quash it. Com, y. Jones, 2 
Oratt. 555. 

The judgment cannot be arrested, after yerdict against a defendant, be- 
oause the presentment does not state whether the witnesses on whose eyi- 
dence it was found, were called for by the grand jury, or sent to them by 
the court, or because the name of the prosecutor was not written at the 
foot of the information. Com. y. Chalmers, supra. 

Where the indictment in the caption names one county, and in the body 
of it speaks of the defendant as of another county, the charging the of- 
fence to haye been committed in the county aforesaid is error, for which 
the judgment after yerdict will be reyersed, it not being alleged with suffi- 
cient certainty that the offence was commttted in the county in which the 
indictment was found. Bell y. Com., 8 Oratt. 600; 1 Chitty*s Or. Law 160; 
Arohbold's Fl. A £y. in Or. Oas. 49 ; 2 Gabbett's Or. Law 205; 1 Wms. 
8aund« 808, n. I. 

A prisoner haying been tried for a felonious offence, and judgment hay- 
ing been arrested because the yerdict against him was too uncertain and 
defectiye to authorize a judgment thereon, it was held that, in this case, 
the prisoner might be again tried on the same indictment. Com, y. Hat- 
ton, 8 Gratt. 628. 

1* A prisoner is indicted for embezzling the goods of W., and at the fifth 
term after he was examined for the offence, he is tried and conyicted ; but 
the yerdict is set aside for a yariance between the allegation and the proof, 
as to the ownership of the goods, and the case is continued. At the next 
term of the court the attorney for the Gonmionwealth enters a nolle prose- 
qui upon the indictment, and the prisoner is indicted again for the same 
offence— the indictment in the first count being the same as in the former 
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for the Commonwealth have been enticed or kept away, or 
are prevented from attendance by Bickness or inevitable ac- 
cidents^ and except also in the case provided in the follow- 
ing section. And in those cases where snch criminal 
charge is one of felony, the second term of the court shall 
be construed to mean the second term thereof at which a 
grand jury was impanneled ; but in all other cases of a 
criminal charge, it shall have no such restricted meaning. 
(1 R. 0. p. 607, § 28. Acts 1647-8, p. 144, § 12 ; 1866-7, 
p. 928-9, § 13 ; 1870-71, ch. 236, p. 387. 

§ 14. When a person in jail, on a charge of having com- 
mitted a criminal offence, appears from a certificate of a 
grand jury, or otherwise, to the satisfaction of the court in 
which he is held to answer, to have been insane at the time 
of committing the act, and continues to be so insane, the 
court in its discretion may order him to be sent to one of 
the lunatic asylums of the State, or to be delivered to his 
friends. Acts 1847, p. 144, § 13 ; 1866-7, p. 929, § 14. 

§ 15. Upon a presentment, indictment or information of a 

indictment, and another count charging the goods embezsled to be the 
goods of A. Upon hia arraignment he moves the court to discharge him 
from the offence, on the ground that three regular terms of the court had 
been held since he was examined and remanded for trial without his being 
indicted. The attorney for the Ckmmionwealth opposes the motion and offers 
the record of the proceedings of the circuit court upon the first indictment, 
to shew that he had been indicted, tried and conyioted ; which was objected 
to by the prisoner: Held, 1. The record is competent, and the only compe- 
tent evidence on the question. 2. The second indictment being for the 
same act of embezzling as the first, and the prisoner having been indicted, 
tried and convicted in time, and the verdict set aside for the variance, the 
second indictment was proper and in time, and the prisoner is not entitled 
to be discharged. Com. v. Adcock^ 8 Gratt 661. 

A prisoner being sent on for further trial by an examining court, which 
sat during the session of the circuit court to which he is sent for further 
trial, that term of the circuit court is not one of the two at which the stat- 
ute directs that he shall be indicted, or that he shall be discharged from 
imprisonment. Bell v. C^m., 8 Oratt. 600. 

^*The exceptions or excuses, enumerated in the statute, are not intended 
to exclude others of a similar nature, or in pari raUane' Ibid. 
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felony,* for which the party charged has not been arrested, 
the presiding judge or justice shall issue a warrant** to any 
sheriif, sergeant or constable,^ commanding him to arrest 
such party, and carry him before a justice of the county or 
corporation in which he ought to be tried, and to summon 
the witnesses on whose information the presentment, indict- 

a 

^^ ment or information was made, to appear and testify before 

the justice. The justice to whom such warrant is returned, 
shall proceed in the case as if the warrant had been issued 
by himself. (1 R. 0. p. 605-6, § 20. Acts 1847-8, p. 145, 
^ § 16 ; 1866-7, p. 929, § 15. 

§ 16. When a presentment is made or indictment found in 
a case, other than that proyided for in the preceding section,* 
if it be in a circuit court, a copy of such presentment or in- 
dictment, and of all papers relating to the case, shall be cer- 
tified by the clerk to the court of the county or corporatioa 
in which the offence is charged to have been committed. 

»See Bider y. Com., 16 Gratt 499. 

^ The f onowing wiU answer as a f onn for the bench warrant, authorized 
by the 15th section : 

StjLTB 0» ySBOIMZA, ■ ' OO0HTT, tO Wit. 

.To tiie Sheriif, or any Oonstable of the said Ocmni^ : 
Whereas the Gnnd Jozors impanneled and sworn in the Ooonty Court of 
« . Ooonty, on the — day of ■ , 18---, and attending on 

the said Goort, presented (or indicted) A. B., of the laid Oonnty, for (here 
fltate the offence,) for whidi the ssid A. B. has not been arrested. 

These are, therefore, in the nsme of the State, to command yon forthwith 
to airest the said A. B. and carry him before a Justice of the said Ooonty, 
to be dealt with according to law. And yon are hereby further com* 
mended to snmmon 0. D., E. F., and O. H., the witnesses on whose infor- 
mation the presentment (or indictment) was made, to appear and tMtilJr 
before the said Justice. 
Giyen under my hand and seal, the day of , 18 

J. K. [SBAL.] 

Judge of Ooontj Ooort : 

In the case of Chdhoon t. Cbm. decided in Feb,, 1871, not reported, the 

eourt ci a{»peals were diyided on the question, whether a bench warrant or 

a capias should isnie against a party indicted for a felony for which he had 

not been arrested. In this case a capia$ had issued from the court bebw. 

* See Wrigkir. Cm^tUOtM. $»; Shd^r. Cm., Id. S86. 
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XTpon Bach preseatmeiit or indictment, and npon any like 
presentment or indictment made or found, or information 
filed in snch county or corporation court, process'* shall be 
awarded by the court, or be issued by the clerk thereof, in 
vacation. Such process, if the prosecution be for a felony, 
shall be a capias ; if it be for a misdemeanor, for which an 
in£Etmous or corporal punishment may be inflicted, it may be 
a capias or a summons, at the discretion of the court ; in all 
other cases it shall be, in the first instance, a summons ; but 
if a summons be returned executed, or two be returned not 
found, and the defendant do not appear, the court may 
award a c^)ias.'^ All copies certified under this section 
shall be used with the same effect as the originals. 1 B. C» 
p. 604, { 16, 17 ; p. 612, § 52 ; Acts 1847-8, p. 145, § 17, 
18, 80 ; 1866-7, p. 929, § 16. 



*• Upon a presentment for nnlawfol giming at oardsat a partionlarplaoe 
within six months next pieoeding, prooess is issaed sommoning the defendant 
to answer a presentment ** for nnlawfol gaming at oards,'' generally, without 
q;>eoif|ying place or time. Snoh prooess is good and soffioient Word ^u 
C9f?i..,8Leigh748. 

Upon a presentment of a grand Jury for an assaolt and battery charging 
the offence with certainty, it is not irregolar to sommon the def endsnt to 
answer the presentment, and to tiy the case upon the presentment without 
filing any information. Obm. ▼• Toi$U$, S Iisigh 748. See atUe^ note (a) 
io first section of this chapter. 

If a defendant be presented for a adsdemesnor, and snmmoned to shew 
cause why an infonnation should not be filed, and upon the return of that 
■amnions eseooted, the defendant fails to appear, and the role be made ab- 
solate, and the information filed, the court cannot proceed to try it, but the 
defendant must be summoned to answer the information. Com ▼. OoifdSt 
fi Ya. Oas. 200. Be^p&U, f 28, of this chapter. 

s 1 If the venire fctciUu ad reepandendum or summons be executed, and 
the defendant does not appear when called, a eajriae is awarded, unless the 
esse be one in wtUi judgment may be giren without an appearance. And 
thou^ the Mnirtf faeioi or summons has not been executed, yet if two 
writs of this kind have been returned not found, the court ought to award 
neapiae. Ckmr.MeCZeneffany iVa. Oas. 165; 8Hen. AMunf. 575. U 
the defendant be charged with an offence to which an infamous or corporal 
punishment is afllxed or may enure, the court may in its discretion award* 
eopto in the flmt iastsDOSk a a and Cbm. v. CTeods, 8 Ta. Oas. 200. 
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§ 17. The second sectioa of chapter one hundred and sev- 
enty" shall apply to process in criminal as well as in civil 
cases ; and the court may in the same case against the same 
person, award at the same time, or different times, several 
writs of summons or capias directed to officers of difierent 
counties or corporations. An officer having a capias under 
which the accused is let to bail, shall give him a certificate 
of the fact, which shall protect him against any other capias^ 
which may have been issued for the same offence. (1 B. C. 
p. 604, § 17 ; p. 612, § 58. Acts 1827-8, p. 27, ch. 86, § 
2 ; 1847-8, p. 145, § 17, 19, 20 ; 1866-7, p. 929, § 17.) 

§ 18. The clerk of every court shall forward, by mail, all 
process issued for the Commonwealth, directed to the officer 
of any county or corporation, other than his own, and pay 
the postage thereon, which on beiog duly certified by the 
court, shall be paid out of the treasury. (Acts 1827-8, p. 
28, ch. 86, $ 2 ; 1841-2, p. 49, ch. 85, § 1 ; 1847-8, p. 145, 
§21; 1866-7, p. 930, § 18.) 

§ 19. When process of arrest, in a criminal prosecution, 
is issued from a court during its session, either against a 
party accused or a witness, the officer to whom it is directed 
or delivered, may execute it in any part of the State. (1 

9 9 The section of the Code, here referred to, as amended, (Acts 1852, oh. 
89, § 1,) is as follows : *' Process from any court, whether original, means or 
"final, may be directed to the sheriff of any county or the sergeant of any 
corporation, except that process against a defendant, (unless a railroad, 
canal, turnpike or telegraph company be defendant) to answer in any action 
brought under the second section of chapter one hundred and sixty-nine 
(that is, ' brought in a county or corporation wherein the cause of action, 
or any part thereof, arose, although n6ne of the defendants may reside 
therein/) shall not be i-ireoted to an officer of any other county or corpora- 
tion than that wherein the action is brought Any process maybe executed 
on or before the return day thereof. If it appear to be duly served and 
good in other respects, it shall be deemed valid, although not directed to 
any officer, or if directed to an officer, though executed by any other to 
whom it might lawfully have been directed. It shall be returnable within 
ninety days after its date, to the court on the first day of a term, or in the 
clerk's office to the first Monday in a month, or to some rule day, except 
that a summons for a witness shall be returnable on whaterer day hit a^ 
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R C. p. 605, $ 18. Acta 1847-8, p. 146, $ 26 ; 1866-7, p. 
980, §19. 

§ 20. An officer who, under a capias from a court, arrests 
a person accused of an offence not bailable, or for which bail 
is not given, shall deliver the accused to such court if sitting, 
or to the jailor thereof, who shall receive and imprison him. 
(1 R. 0. p. .604, $ 17. Acts 1827-8, p. 28, § 2 ; 1847-8, p. 
147, 5 22 ; 1866-7, p. 980, $ 20. 

§ 21. A person arrested on a capiaSf to answer or hear 
judgment on a presentment, indictment or information for a 
misdemeanor, (other than such as is mentioned in the first 
section of chapter one hundred and ninety-eight,**) or on 
an attachment, (other than an attachment to compel theper^ 
formance of an order or decree in chancery,) may be ad- 
mitted to bail by the officer who arrests him ; the said officer 
taking a recognizance in such sum, not being less than two 
hundred dollars, unless by general or special order of the 
court a less sum be authorized, as he, regarding the case and 
the estate of the accused, may deem sufficient to secure his 
appearance before the court from which the process issaed 
at the time required thereby. The officer shall return the 
recognizance to said court on or before the return day of 
such process. If he fail to make such return, he shall for- 
feit twenty dollars ; and if he take insufficient bail, he shall 
be fined at the discretion of a jury. (1 K C. p. 606, § 21, 
22. Acts 1847-8, p. 146, § 23, 24 ; 1866,7, p. 930, § 21.) 

§ 22. ISo information need*^ be filed on a presentment of 
an offence, for which there is no punishment but a fine or 
forfeiture limited to an amount not exceeding twenty dol- 



tendanoe is desired, and prooeas awarded in oonrt may be retainable as the 
oonrt shall direct." 

S3 Beeposty oh. 18, § 1, oonoeming the keeping or exhibiting of faro 
banlDB and other gaming tables. 

94 The statate for regulating criminal proceedings, 1 Bev. Code, eh. 169, 
§ 65, p. 614, prorides, that if on a presentment to a eircuU oonrt, the pen- 
alty exceed not twenty dollars, no information thefeapon »haU be filed. In 
a note to this section the reyisors of the Code state that ^^ We propose in 
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lars. Bat a Bommons to answer such presentmenty may^ be 
issued against the accused, and if it be served ten days be- 
fore the return day thereof^ and be do not appear, judgment 
may be rendered against him for the penalty. If he appear, 
the court may, without a jury, hear and determine the mat- 
ter, and give judgment thereon. (1 R. C. p. 614, § 65. 
Acts 1847-8, p. 146, § 27 ; 1866-7, p. 930, § 22.) 

§ 28. On any indictment, presentment or information, 
(not embraced in the preceding section,) founded on any 
provision of chapter one hundred and ninety-eight," (except 
the twenty-seventh and thirtieth sections* thereof,) or on any 
provision of chapter thirty-eight,** or chapter one hundred 
and four,** process shall be issued immediately. If the ac- 
cused appear and plead to the charge, the trial shall proceed 
without delay. If being summoned he fail to appear and 
plead, the court may render judgment in the same manner 
as if he had confessed the charge in the court ; and if the 
offence be punishable by a fine, not fixed by law, a jury 
shall be empanneled to assess the same. (1 S. C. p. 568, § 
21 ; p. 614, § 65. Acts 1846-6, p. 66, ch. 92 ; 1847-8, p. 
146, § 28 ; 1866-7, p. 930, § 23.) 

§ 24. No exception shall be allowed, for any defect or 
want of form in any presentment, indictment or information 
mentioned in either of the two preceding sections,'* but the 

ihia respect the same rale whether the presentment be in a oomitj or cor- 
poration court or in a oironit conrt .... Shall is changed to may, 
in order that if the proceeding should happen to be by inf onnation, it may 
not constitate error." See Bep. Ber. 0. Y. p. 1016, note. Webb y. Om., 
2 Leigh 721 ; Fisher v. 0am., 10 Leigh 678, 676. 
«»Ibid. 

98 See O. y. oh. 198 ; poet, eh. 18, on "Offences against Public Policy." 
A The 27, and 80 § f of oh. 198, were repealed by an act passed Feb. 27, 
1866. See coti 1866, p. 85. 
>7 See 0. y. ch. 88, concerning ** Taxes on Licenses." 
9S See 0. y. ch. 104, on *< Dealing with bUtss and soffering them to go 
at large." 

9» Under the act 1 Bct. Code, p. 568, f 20, 21, it was held, that a mi*, 
nomer ooold not be pleaded to a presentment, indictment or information 
for imlawfal gaming. 0»m t. Adkineon^ 2 ya. Gas. 518. 
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court shall give judgment thereon, according to the very 
right of the case. (1 R C. p. 568, § 20, 21 ; p. 614, § 65. 
Acts 1847-8, p. 147, § 29 ; 1866-7, p. 930-81, § 24.) 

§ 25. Iq prosecutions for misdemeanors, in cases not em- 
braced by the twenty-third section, if a capias be returned 
not found, after a summons is returned executed, or if the 
accused was admitted to bail and make default, the court 
may either award a new capias^ or proceed to trial in the 
same manner as if the accused bad appeared and pleaded not 
guilty. (Acts 1848-4, p. 57, ch. 74 § 1 ; 1847-8, p. 147, § 
80 ; 1866-7, p. 981, § 25.) 

§ 26. There shall be no discontinuance of any criminal 
prosecution, by reason of the failure of the court to award 
process, or to enter a continuance on the record.** (Acts 
1848-4, id. § 2 ; 1847-8, id. § 31 ; 1866-7, p. 981, $ 26. 

§ 27. Judgment of outlawry*^ shall be rendered by the 

8 c Xhe omiBsion to oontmne a oaoBe, in whioh there was a Bpeoial veiw 
diot| on the records of a conntj court for two quarterly terms thereof, is no 
discontinuance of the prosecution. MiU v. Com. , 2 Ya. Gas. 61. 

The adjournment of a court, without awarding any process, on an indict* 
ment found by the grand Jury, is no disoontinuanoe of the prosecution. 
Com Y, Qourdy 2 Va. Oas. 470. 

The omiasion to file an information at the same term of the circuit court 
at which the rule is made absolute and leave given to file it, is no discontin* 
nance of the prosecution. Com, y. PorfMr, 2 Va. Gas. 62. 

s 1 Outlawry for felony has been as long in use as the law itself. The in- 
tention of it was to compel all men to submit to the laws of their country, 
and to prevent their escaping justice by flying and staying away until aU 
the witnesses are dead. Such a mode of conviction is entirely compatible 
with the Gonstitution, and no infringement of the right of trial by jury. 
That the party has not a trial by jury, is owing to himself. He is not de- 
prived of the right. As well, indeed, might an offender who confessed the 
ftoct in court by pleading guilty to the indictment, complain, after sentence, 
that he had not had a trial by jury. The party, by refusing to take his 
trial, admits himself guUty . By the judges in Bupubliea v. Doan, 1 Dall. 
90, 91 ; 8 Bob. Prac. (old edi.) 114. 

In order to have judgment of outlawry regularly pronoiinced, a eapioM^ 
alicu capias and pluries eapiat, should be successively issued and returned 
** not found." A return of *' no inhabitant" is incorrect. After a return 
of *' not found" to the three writs of eapiaa, the exigent should issue ; and 
if a sufficient number of county courts should not intervene to enable the 
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court" of the county or corporation in which the prosecution 
is, and may be reviewed, corrected or reversed, on motion, 
or by writ of error coram nobi^. (Acts 1888, p. 75, ch. 
98 ; 1839, p. 46, ch. 78 ; 1847-8, p. 147, § 82, 88 ; 1866-7, 
p. 981, § 26. 



to exaot the defendant at flye soooeasiYe county courts, a new writ 
should issne, reciting the first with the sheriifs retom, (which should state 
the manner in which it had been partially exeonted,) and requiring the party 
to be exacted from county oonrt to comity court, so that with the first he be 
exacted fire times ; after which fifth exaction, the defendant should be out- 
lawed. Com T. Hale, 2 Va. Gas. 241 ; Com y. Ectgerman^ Ibid 244 ; Com, 
y. Anderion^ Ibid 245; 8 Bob. Prao. (oldedi.) 112. 

In the case of misdemeanor, where the exigent was awarded before a 
phvriei eapia$ had issued, and the defendant was exacted fiye times, but 
no Judgment of outlawry pronounced btfore the retwrn day of the exigent^ 
a new eapia$ should issue against the defendant, and subsequent proceeds 
ings be had thereupon conformable to law. Ccm y. Hagermant 2 Va. 
Gas. 244. 

Upon an indictment for felony, where the ecrigent was awarded after the 
proper writ of oapi€U had been retomed, and the defendant was exacted fiye 
times, but no judgment of outlawry pronounced before the return day of 
the exigent, a new writ of eaeigent should be awarded, to be proceeded in 
according to law. Com y. Andereon, 2 Va. Gas. 245. 

Where the exigent has been duly awarded and retomed quinto exaetui, 
and the return is accompanied by such judgment of outlawry as the law re- 
quires, it is proper for the court, if a motion is made for the writ of eapiae 
utlagatum^ to award the same. Oom y. Bale, 2 Va. Gas. 241. 

A person indicted for a trespass n et wrmie may be prosecuted to out- 
lawry. Ibid; Oom y. Bagerman, lb. 244. It formerly lay only for ireaeon 
§akd felony, 2 Black. Gom. book iii, p. 284. 

Process of outlawry lies in all indictments of treason or felony, and also 
on all indictments of trespass with force and arms ; and it seems probable 
that it lies on an indictment of oonspiraoy or deceit, or any other crime of 
a higher nature than a trespass with force and arms; but not onany^indioU 
ment for a crime of an inferior nature. 2 Hawk. 802-8. 

For forms of the seyeral writs of exigent or exigi faeAae, allooatur «Bi- 
gent, and eapioi utlagatum, see Bob. Forms, (old edi) 45, 46 ; and for 
these and other forms of process to outlawry and returns, ftc, see 4Ghitfy'8 
Or. Law 215-222. 

89 In Kngland, judgment of outlawry is giyen by the coroner, 2 Hawk. 
446; as was the case in this State before the statute of 1888. 2Va.Oa8.249. 

38 In an indictment against a party who has been proceeded against to 
outlawry, a question cannot be adjourned to the Qeneral Gourt without his 
■ stwent appearing on the zeoord. Com* y. Feeurce, 6 Gratt. 669. 
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§ 28. When a person is outlawed, the same judgment, 
execution and disabilities shall ensue and be awarded, as if 
be were convicted of the offence with which he was charged. 
(Id. 1 R. C. p. 609, § 88. Acts 1866-7, p. 981, § 28.) 

§ 29. On any indictment, presentment or information 
against a corporation, if a summons be served according to 
the seventh section of chapter one hundred and seventy of 
the Code of Virginia, and the defendant fail to appear, the 
court may proceed to trial and judgment, without further 
process, as if the defendant had appeared and plead not 
guilty. And where, in any such case, publication of a copy 
of the process is required according to the said section, the 
expense of such publication may be certified by the court to 
the Auditor of Public Accounts, and shall be paid out of 
the treasury of the Commonwealth ; but the same shall be 
taxed with other costs, and collected from the defendant, if 
judgment be for the Commonwealth, and be paid into the 
treasury by the officer collecting the same. (Acts 1852-3, 
ch. 84, § 1, p. 51. 1866-7, p. 981, § 29.) 



In BteM$ ooie, 2 Dall. 98, the defendant, being ontlAwed for xobbezy and 
afterwardB H>P'^«nded, was brongbt up for judgment; but denying that 
he waa the same Robert BteeU who waa mentioned in the ontlawxy, iaaoe 
waa joined as to the identity. The defendant in the prooeaa of ontlawzy 
waa atated to be an inhabitant of Wxightatown. It appeared that the peraon 
brought up worked there; but that oironmatanoe alone, he contended, did 
not eatabliah a residence. The opinion of the court was, that if the party 
was pmved to have been there, it was enoogh to aatiafy the designation. 
*' If/' aaid the court, '* any one cornea from New Jersey, and atays only an 
hour in Pennsylvania, during which he commits an offence, he may be 
charged aa of the township in wbioh he was at the time." The issue being 
found for the Ckmimonwealth, aentence of death waa pronounced, and the 
defendant waa soon afterwards executed. 2 Bob. Frac. (old edi,) 114. 



The county courts shall hsTe exclosiye original jurisdiction for the trial 
of all presentments, informations, and ^dictments for offences committed 
within their respective counties, and also of all presentments, informations, 
and indictments now pending in said courts ; except that a person to be tried 
for arson, or any felony for which he may be punished with death, may, 
upon his arraignment in the oonnty-oourt, demand to be tried in the eiroyit 
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oonrt haying jmiadiotian oTor the county for whioh aaid ooonty oonrt is 
held. Acts 1870, p. 86, § 4. 

The anaignment of a piisoner and hia plea are distinot parts of the pro- 
oeeding ; and therefore npon hia arraignment and without pleading he may 
elect to be tried in the dronit court. Whitehead t. Qm,, 19 Gratt. 640. 

Two priaonera may be arraigned toother. This does not prevent their 
pleading separately, and electing to be tried separately. Id. 

In cases of felony, where two or more distinct offences are contained in 
the same indictment, it may be qoaahed, or the prosecutor compelled to 
elect on which charge he will proceed. Loner y. Com.^ 10 Gratt 708. But 
anch election will not be required to be made where seyeral counts are in- 
troduced solely for the purpose of meeting the eyidence as it may transpire, 
the charges being substantially for the same offence. Whart. Am. Or. Law, 
4th edi. § 416 ; Kane y. People, 9 Wend. 208; Wright y. 8taU, 4 Humph* 
194; Bardh y. BtaU, 28 MissiaBippi 267; State y. RoMord, 2 B. L 474^ 
State y. Jacob, 10 La. B. 141. 

The right of election, in this countiy, if not in England, ia confined to 
oases where the indictment contains charges which are actually distinct, 
and grow out of different transactiona. Whart. Am. Or. Law, 4th edi. § 
428. Aa a general rule, when two offences charged form parts of one trana- 
action, yet are of such a nature, that the defendant may be found guilty of 
both, the prosecutor will not be called upon to elect upon which charge he 
will proceed, for in such case the joinder of counts cannot prejudice the de- 
fendant, which is the only ground on which this application to the discre- 
tion of the judge can be founded to make the prosecutor elect Id ; i?. y- 
Auetin, 7 O.kV, 796. R. y. EartaU, Id. 475; i2. y. Wheeler, Id. 170; 
Beg, y. Pulham^ 9 0. ft P. 281 ; People y. Coetello, 1 I>enio 88. 

In the case of Kane y. The People, in the Oourt of Errors of New York, 
8 Wend. B. 211, the law is thus stated by the chancellor: "In cases of 
felony, where two or more distinct and separate offences are contained in 
the same indictment, the oourt, in its discretion, may quash the indictment 
or compel the prosecutor to elect upon which charge he will proceed ; but 
in point of law, it ia no objection that two or more offences of the same 
nature and upon which the same or a aifflilar judgment may be given, are 
contained in different counts of the same indictment. It therefore f onna 
no ground of a motion in arrest of judgment; neither can it be objected 
by way of demurrer, or on a writ of error. It is every day's practice to 
charge a felony in different ways in several counts, for the purpose of meet- 
ing*the evidence as it may come out upon the trial: each of the counts on 
the face of the indictment purports to be for a distinct and separate offence, 
and the jury very frequently find a general verdict on all the counts, al- 
ihou^ only one offence ia proved; but no one ever supposed that formed 
a ground for arresting the judgment If the different counts are insflrted 
in good faith, for the purpose of msetang a single charge, the court will 
not even compel the prosecutor to elect; and in the case of mere miade* 
aManon which are only punishable by fine or imprisonment, the proaeootor 
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is permitted to join and tiy sereral distinct offences in the seme indictment.'* 
To the same effect is the opinion of the Sapzeme Oonrt of Penm^lyania in 
The CammoMoealth t. OiUespie^ 7 Serg. A Bawle 479. See also 1 Ghitty'a 
dim. Law, 249 ; the opinion of Ftp J. in Moiobrajf*i com, 11 Leigh 649 ; 
Taung t. King 8 T. B, 106 ; 8 Bob. Pno. (old edL) 41, 42; Whart. Am. 
dr. Law, 4th edi § 414-420, and oases cited. 

An indictment contains seyeral counts, one for larceny, others forreceiy- 
ing stolen goods knowing them to haye been stolen, and others for aiding 
another person to conceal stolen goods, knowing them to have been stolen. 
The charges in all the cotmts, howcTcr, relate to the same goods, which in 
different coonts are laid to be the goods of different persons, or of a person 
unknown. This is not a case in which the conrt should qnash some of the 
counts, or compel the prosecntion to elect on which cotmt the prisoner shall 
be tried. Dowdp y. Com., 9 Qratt. 727. Each count in the indictment In 
this case is a good count; and each being for felony, there is no misjoinder; 
and the demurrer, therefore, was rightly OYerruled. Whether the oourt 
should have quashed the indictment, or compelled the prosecutor to elect 
on which count or counts he would proceed, depends upon whether the 
charges in the diffe^rent counts ' * are actually distinct," in the language cited 
by the counsel from Ghitty, *' and may confound the prisoner or distract the 
attention of the jury.*' There are some cases of felony, in which, eyen 
though the charges are distinct, the prisoner would not be confounded or 
the attention of the jury distracted ; and in which, therefore, the chargea 
may properly be included in the same indictment and tried together : As, 
for example, the case of forging and uttering the same instrument, which 
are distinct offences, and yet are often charged in different counts of the 
same indictment. The People y. Byndere, 12 Wend. 425 ; The People t. 
Gates, 18 Wend. B. 811 ; 2 Va. Gas. 887; Bufinan's oase^ 6 Band. 685 ; 
Pagers case, 9 Leigh 688; Mowhra^e etue, 11 Leigh, 648. In (he casis first 
cited, the court said: '*That there would be an incongruity in incor- 
porating in the same indictment offences of a different character, such, for 
instance, as forgery and perjury, cannot be denied ; and that, in such case 
a court would refuse to hear a trial npon both, there can be no doubt ; but 
when offences of the same character, differing only in degree, are united in 
the same indictment, the prisoner may and ought to be tried on both chaiges 
at the same time. Such is this case. The prisoner was indicted for forging 
the check, and also for publishing it as true knowing it to be false. These 
are different offences, and punished with different degrees of seyerity, but 
were properly united both in the indictment and trlaL" But though there 
are cases of felony in which seyeral charges, though distincty may properly 
be included in the same indictment, I know of no case in which the seyeral 
counts of an indictment were all for the same offence, and were in thenu 
selyes good counts, whero the indictment or any of the counts has been 
quashed, or the prosecutor cohipelled to elect on which of them he would 
proceed. Moneure^ J. in S. 0., 9 Gratt, 781-788. 

The general rule is, if the l^gal judgment on each count would be mate- 
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lially diif erent, as in felony and miBdemeanor, then the joinder of aeyeral 
counts would be bad on demnrreri in aneet of jndgment, or on error. 
Twtng Y. Ths King, 8 T. B. 108 ; Eancoek y. Haywood, Id. 485; Whart 
Am. Or. Law, 4th edi § 418. Bat the objection may be cored at the trial 
by taking a yerdiot ontheSconnts only that can be joined, JB. y. JonM, 8 
C. A P. 776. 

A connt in an indictment which charges two distinct offences, is bad, and 
the defendant, on a motion to qnash, or demurrer, can defeat it. Whart 
Am. Or. Law, 4th edi § 881 ; Starkie's 0. P. 272 ; Arohbold, 0. P. 49 ; 
Com y. OcbbU, 7 Serg. and Bawle 428. Where an indictment charged in 
the same connt a capital offence, and a misdemeanor, it was qnaahed. {7*. 
JS. y. Sharp, 1 Peters' 0. G. B. 181. And in New Hampshire, where horse 
stealing, and ordinary larceny, to which different penalties were afflbced 
were joined in one count, it was held a good'caose for arresting judgment. 
State y. KeUon, 8 N. Hamp. 198. In the case of The People y. Wriffht, 9 
Wend. 193, the same count charged the prisoner with the forging of two 
distinct instruments, a mortgage and a receipt. Forging a mortgage was 
an offence within one section of the act, and the degree of punishment was 
different from that annexed to the forging of a receipt, which came within 
a different section. Although the offence prohibited by each section was 
feleny, the count was notwithstanding considered defectiye, and judgment 
of conyiotion against the defendant was arrested. See Haaniek y. Com,, 2 
Va. Gas. 856, where different charges are contained in a single count, the 
words of the statute being pursued in describing the offence. The indict- 
ment in this case was held to be good. 

, It is a general rule, which runs through the whole criminal law, that it is 
sufficient to proye so much of the indictment as shews the defendant to haye 
been guilty of an offence punishable by law, and for which he may by law 
be oonyioted on that indictment. Bex^ y. HoUingherry, 4 Bam and Gress- 
well 829, 880 ; Reai y. Hunt, 2 GampbeU 588 ; Com y. G^rj^A, 21 Pickering 
glX^\ 2 Bennett and Heard, Lead. Gr. Gas. 186. 
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Conservators of the peace ; their powers and duties. 

§ 1. Every judge throughout the State, and every justice 
and commissioner in chancery, within his county or corpora- 
tion, shall be a conservator of the peace, and may require 
from persons not of good fame,^ security for their good be- 

1 Under the act of 84 'Edw. 8, c. I, which uses the same general mode of 
expression, it hath been holden, that a man may be bound to his good be- 
havior for causes of scandal contra bonce moree, as well as against the 
peace ; as for haunting bawdy houses with women of bad fame, or for keep- 
ing such women in his house. Thus, also, night-walkers, eaves^droppers, 
such as keep suspicious compsay, or are reported to be pilf eren or robbffftf » 
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haviour, for a term not exceeding one year. (1 K. C. p. 263, 
ch. 74; Acts 1847-8, p. 127, ch. 14, § 1, 17; 1866-7, p. 
916, § 1.) 

§ 2. If complaint be made to any such conservator that 
there is good cause to fear that a person intends to commit 
an offence against the person or property* of another, h^ 
shall examine on oath the complainant and any witnesses who 
may be produced, reduce the complaint to writing, and cause 
it to be signed by the complainant. (Acts 1847-8, p. 127, 
§ 2 ; 1866-7, p. 916, § 2. 



snoh as deep in the day and walk in the night ;/oommoai drunkards ; whore- 
masters; the pata.tiye fathers of bastards; cheats; idle yagabonds; and 
other persons whose misbehavior may reasonably bring them within the 
general words of the statute, as persons *' Tiot ofgoodfame,^* an expression, 
it must be owned, of so great latitude, as leaves much to be determined by 
the* discretion of the conservator of the peace himself. But if he commit 
a man for want of sureties, he must express the cause thereof with conve- 
nient certainty, and take care that such cause be a good one. 4 Black- 
Com. 256 ; Hawk. b. 1, c 61, § 2 ; Mayo's Qnide, 663. 

3 Surety of the peace can only be required, when there is fear of present 
or future danger, and not for any breach of the peace that is passed. 2 
IHok. J. P. 39S, As a general rule, it should be granted in all capes, if he 
who demands it makes oath that he is actually under fear of death or bodily 
harm, or any other injury either to his person or property, which, if done, 
would amount to an offence, and that he does not require such surety from 
malice. But notwithstanding the oath, if the justice believes that surety 
is applied for merely of malice or for vexation, without any just cause of 
fear, or because the complainant is at variance with another, he should deny 
it. kayo's Guide 680 ; 5 Bum. J. P. 298 ; Dick. Guide 477. 

Surety of the peace may also be required of all persons, who having been 
before bound to keep the peace, have broken it, and forfeited their recog- 
nizance. 2 Deac. Gr. Go. 1271. And the recognizance is forfeited by an 
actual violence to the person of another, or the commission of any offence 
against the life or property of another, whether done by the party himself, 
or by others through his procurement, by attending any unlawful assembly 
to the terror of the people, and even by words, tending to a breach of the 
peace, as by challenging another to fight, or in his presence threatening to 
beat him. But mere words of reproach, as calling a man a liar or a knave, 
wiU not forfeit the recognizance, for they are regarded as the effect merely 
of nnmeaning heat and passion, unless indeed they amount to a challenge 
to fight, 4 Inst. 101 ; 1 Hawk. c. 60, § 20. The recognizance is discharged 
Ly the death of the principal party who is bound by it, if it was not before 
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§ 3. If it appear proper, such conBervator^Bhall issue a 
warrant reciting the complaint, and requiring the person* 
complained of forthwith to be apprehended and brought 
before him or some other conservator. (Id. § 8.) 

§ 4. When such person appears, if the conservator, on 
hearing the parties, consider that there is not good caase 
for the complaint, he shall discharge the said person, and 
may give judgment in his favor against the complainant for 
his costs. If he consider that there is good cause therefor, 
he may require a recognisance^ of the person against whom 
it is, and give judgment against him for the costs of the 
prosecution, or any part thereof ; and unless such recogni- 
zance be given, he shall commit him to jail by a warrant, 
stating the sum and time in and for which the recogninance 
is directed. The person giving judgment, under this sec- 
tion, for costs, may issue a writ of fieri facais thereon," if 
an appeal be not allowed ; and proceedings thereupon may 
be according to the ninth and eleventh sections of chapter one 



forfeited, tmt the soietiee are not disGhaiged by their death, their exeoaton 
oontintiing to be bound as their testators were. 1 Hawk. o. 60, § 17. 

All persons whataoeveri nndex the protection of the Commonweal^ being 
of sane memory, whether they be natoral and good citizens, or aliens, have 
a right to demand surety of the peace. 1 Hawk. o. 60, § 2; Hening's Jna. 
676. 

A parent may olaam sorety of the peace for his child under the age of 
discretion, and the conservator may grant it on the oath of the parent; and 
so may a hnsband demand it for the protection of his wife, upon his oath ; 
and a wife may demand it against her hnsband ; and the hnsband may have 
it againat his wife ; but infants and married women must find sureties by 
their friends, and cannot bind themselves. Mayo's Qnide 680-81 ; 2 Dick* 
J. P. 898 ; Robinson's Guide, 389. 

3 A warrant, directing the '* cusociates" ot persons named, to be arrested, 
without mentioning the namei of such MaaeiaieB, is illegal and void as to 
them. Wells v. Jaekeon, 8 Munf. 458. 

« The recognizance required by this section, shall be made payable to the 
Oommonwealth of Virginia, and shall be in such sum as the court or offieer 
requiring it may direct, and with such surety as the court or offtcer may 
deem sufficient* It shall be with condition, that the person of whom it is 
taken, shall keep the peace and be of good behaviour for such time, not ex- 
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Iwndred and fifty/ (Acts 1845-6, p. 64, ch. 87 ; 1847-8, 
p. 128, § 4, 6, 6, 7, 8 ; 1866-7, p. 916, § 4.) 

§ 6. A person from whom sach recogoizance is required, 
may, on giving it, appeal to the court of the counly or cor- 
poration ; in such case the officer, from whose judgment the 
appeal is taken, shall recognize such of the witnesses as he 
thinks proper. (Acts 1847-8, p. 128, § 9, 10 ; 1866-7, p. 
916, § 6.) 

§ 6. The court may dismiss the complaint or affirm the 
judgment, and make what order it sees fit as to the costs. 
If it award costs against the appellant, the recognizance 
which he may have given shall stand as a security therefor. 
When there is a failure to prosecute the appeal, such recog- 
nizance shall remain in force, although there be no order of 
affirmance. On any appeal the court may require of the 
appellant a new recognizance, if it see fit. (Acts 1847-8, 
p. 128, § 11, 12 ; 1866-7, p. 916, § 6.) 

§ 7. Any person committed to jail under this chapter may 
he discharged by the county or corporation court, on such 
terms as it may deem reasonable. (Acts 1846-8, p. 128, § 
18, 14 ; 1866-7, p. 916, § 7.) 

. § 8. If a white person go armed with a deadly or danger- 
ous weapon, without reasonable cause to fear violence to his 
person, family or property, he may be required to give a re- 
^sogmzance, with the right of appeal, as before provided, and 
like proceedings shall be had on such appeal. (1 B. C. p. 
554, ch. 104 ; Acts 1847-8, p. 129, § 16 ; 1866-7, p. 916, 
§8.) 

§ 9. If a person, in the presence of a court or a conserv- 
ator of the peace, make an affray, or threaten to kill or beat 
another, or to commit violence against his person or property, 
or contend with angry words, , to the disturbance of the 
peace, he may, without process or further proof, be required 



oeeding one year, as the court or officer reqtiiring it may direct 0, Y. cfa. 
211, §4; anU, ch. 6, f 4. 
2|SeeO. y. oh. 160, f 9, 11 ; 2 Matthewa' Dig. p. S44, f 9, 11. 
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to give a recognitonce. (1 R C. p. 554, ch. 140. Acts 
1847-8, p. 129, § 15 ; 1866-7, p. 917, $ 9.) 

Persons suspected of retailing Uquors icUhovi license. 

^ 10. If any justice suspect any person of selling, by re- 
tail, wine or ardent spirits, or a mixture thereof, contrary to 
law, he shall summon the person, and such witnesses as he 
may think proper, to appear before him ; and upon the per- 
sons appearing, or failing to appear,, if the justice on exam- 
ining the witnesses on oath, lind sufficient cause, he shall di- 
rect the Commonwealth's attorney for the court of his county 
or corporation, to institute aprosecution againstsuch person^ 
and shall recognizee the material witnesses, or cause them to 
be summoned, to appear at the next term of the said court. 
Such justice, may, also, require the person suspected to enter 
into a recognizance to keep, the p,eace and be of good beha- 
vior, for a time not exceeding one year. If such recogni- 
. zance be given, the condition thereof shall be deemed to be 
broken, if during the period for which it is given, such per- 
son shall sell, by retail, wine or ardent spirits, or a mixture 
thereof, contrary to law. C. V. (1860) p. 818-19, § 10 ; 
Acts 1866-7, p. 917, § iO. 

Special County. Police. 

§ 11. The county courts of the several counties and corpo- ♦ 
rations of this Commonwealth, may, if they deem it advisa- * 
ble, after being summoned for that purpose, and a majority 
concurring therein, appoint a special police force, to consist 
of not less than twelve suitable and discreet persons, who 
shall serve as such' until others are appointed in their place 
by the court. Acts 1859-60, ch. 63, § 1, p. 172. C. V. 
1860, ch. 201, § 11 ; Acts 1866-7, p. 917, § 11. 

§ 12. The court may at any time remove any or all of such 
police, and appoint others, and may fill any vacancy that 
may occur in said police force, or may add to the number 
theretofore appointed. Id. § 2. C. V. 1860, ch. 201, § 12; 
Acts 1866-7, p. 917, §12. 
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§ 18. The removal fix)m the county in which he was ap^. 
pointed shall vacate the office of auch person so appointed, 
or he may resign or decline the appointment, and thereupon 
the vacancy shall be filled by the court. Id. $ 8. C. V. 
1860, ch. 201, § 18 ; Acts 1866-7, p. 819, § 13. 

§ 14. The jurisdiction and authority of said police shall 
extend no further than the limits of the county in which they 
are appointed ; and a copy of the order of appointment, made 
by the court, attested by the clerk of such court, shall in all 
cases be received as evidence of their official character. (Id. 
§ 4. C. V. 1860, ch. 201. §14 ; Acts 1866-7, p. 917, §14.) 

§ 15. It shall be the duty of said special police so appointed, 
and they are hereby authorized to apprehend and convey, bo- 
fore a justice of the peace, to be dealt with according to law, 
all persons whom they may be, by the warrant of a justice, 
directed to apprehend, or whom they have cause to suspect 
have violated the laws of the State, or intend so to do ; and 
they shall be authorized to search for stolen property at any 
time, upon the application of any one who will make affida- 
vits before the captain, or any member of such police, or a 
justice of the peace, that he has lost property of a certain 
description, and that he has reason to suspect that it is con- 
cealed in the house or on the premises of a certain named 
person or persons. Id. § 5. C. V. 1860, ch. 201, § 16 ; 
Acts 1866-7, p. 917, § 15. 

§ 16. In all cases arising under this act, the justice before 
whom the person or persons so arrested shall be brought, 
shall examine into the case, and dispose of the same accord- 
ing to law ; and if he think the person so apprehended 
should be bound over to keep the peace and be of good be- 
haviour, he shall order him or her to enter into recogni- 
zance to that effect, in the manner now prescribed by law. 
(Id. § 6, p. 173, C. V. 1860, ch. 201, § 16. Acts 1866-7, 
p. 918, § 16.) 

§ 17. Before entering upon the discharge of their duties, 
xhe persons so appointed, in addition to an oath to be faith- 
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fal and trae to this Oommonwealih» and to snpport the Con- 
Btitation thereof, shall take an oath faithfally to discharge 
their duties. (Id. § 7. 0. V. 1860, eh. 201, § 17. Acts 
1866-7,p. 918, §17.); 

§ 18. The county courts may, if they see proper, allow 
compensation to said police, or any expense incurred in the 
discharge of their duties, to be paid out of the county levy. 
(Id. § 8. C. V. 1860, ch. 201, § 18. Acts 1866-7, p. 918, 

§18.) 

$ 19. The said officer or officers shall have power and 
authority to require any person to aid in making such ar- 
rests, as sheriffis are now authorized by law. (Id. § 9. C. 
V. 1860, ch. 201, $ 19. Acts 1866-7, p. 918, § 19.) 

Police reffidatiom for watering places. 

§ 20. The county court, or the judge of the circuit court 
of any county in which any watering place may be located, 
may, upon the applicatioa of the owners or proprietors of 
such watering place, appoint some citizen of the Common- 
wealth conservator of the peace, whose jurisdiction shall 
extend over the grounds attached to such watering place, 
within snch limits as shall be prescribed in the order ap- 
pointing such conservator. (Id. ch. 64, § 1, p. 173. C. V. 
1860, ch. 201, § 20. Acts 1866-7, p. 918, § 20.) 

$ 21. Such conservator shall have power to prescribe such 
police regulations, not inconsistent with the laws of tho 
Commonwealth, as may be expedient for the preservation 
of the peace and good order of such watering place, and 
shall keep such regulations posted at some public place 
within his jurisdiction. (Id. § 2, p. 174. C. V. 186?, ch, 
201, § 21. Acts 1866-7, p. 918, § 21.) 

§ 22. Such conservator of the peace shall hold his office 
for one year from the time of his appointment, and within 
the limits prescribed for his jurisdiction, shall be a conser- 
vator 6f the peace ; and the violation of any regulation 
prescribed and published in the manner ^required by the 
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preceding section of this act» shall be held to be sufficient 
cause for recognizing the violator to answer the same, and 
to be of good behavior, or to keep the peace, as may seem 
proper. (Id. § 8. C. V. 1860, ch. 201, § 22. Acts 1866-7, 
p. 918, $ 22.) 

§ 28. And such court shall have power and is hereby au- 
thorized to appoint some citizen a policeman, whoso power 
.hud duties shall be the same as those of a constable, except 
that he shall not have authority to execute civil process. 
Before the said conservator of the peace and policeman shall 
perform the duties of their respective offices, they shall take 
the oaths prescribed by law, before the court making the ap^ 
pointment, or before a justice of the peace. (Id. § 4. C. 
V. 1860, ch. 201, § 28. Acts 1866-7, p. 918, § 28.) 
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CHAPTER XV. 

(o, T. OH. oxon.} 
OF OFFENCES AGAINST PBOPEBTY. 
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Burning dwelUng-hoofle, jail or 

prison, at nig^t. 
Burning snoh house in the day 

time. 
What not deemed a dwelling- 

house. 
Burning oertain other houses, 

or piles of wood, or stacks of 

wheat, Ao. 
Burning any house not pre- 

▼iously mentioned. 
Burning a bridge, dam, Ac., or 

a vessel. 
Setting fire to fences, fto., ca- 
pable of spreading fire. 
Intentionally setting fire to 

woods. 
Wilfully burning property with 

intent to injure an owner. 
Of burglary* 
Entering dwelling or other 

house or ayessefwith intent 

to commit robbeiy, rape or 

murder. 
As to same act, done with 

intent to commit larceny or 

any felony. 
Ghrand larceny and petit lar- 
ceny. . 
Stealing writings or book of 

accounts; how value thereof 

estimated. 



Sbo. 

1 7. Larceny may be of things fixed 

to the freehold. 

18. Taking or secreting a child. 

19. Stealing a sUve. 

20. Beceiving stolen goods, deem<> 

ed larceny ; when and how 
prosecuted. 

21. ) Embezzlement by oficen or 

22. ) other peiyons. 

23. Fraudulent entries in accounts 

by officers and clerks. 

24. Taking or selling planted oys- 

ters of another. 

25. Destroying or concealing a wilL 

26. Obtaining money, &o., Sy false 

pretences. 

27. Wilfully destroying a yeesel. 

28. Poisoning horse, Ac., of ano- 

ther. 

29. Injuring canal, railroad, <fcc. 

30. Unlawfully, without felony, in- 

juring any property, or re- 
moving monument or comer 
tree, Ac. 

81. Injuries to public buildings, 
grounds and other property. 

32. Injury to trees in pubuo 
grounds, or to fences and 
herbage of such grounds. 



Burning houses and other property, 
§ 1. If any free person, in the night, maliciouBly bum^ the 



1 In an indictment for arson, it is not sufficient to use the words " set 
fire" to the house ; but the word '^ bum" must be used, where that is the 
word employed in the statute to define the offence. 'Bowel v. Com., 5 
Gratt. 664. 

To constitute arson at common law, it must be proved that there was an 
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dwelKng-hoaseP of another, or any jmI or prison,* or maK- 
ciougly set fire to any thing, by the burning whereof Boch 
dwelling-houfle, jail or prison, shall be burnt* in the night, 
hie shall be punished with death ; but if the jury find that, 
at the time of committing the oiFence, there was no person 
in the dwelling-house, jail or prison, the ofiSdnder shall be 
confined in the penitentiary not less than five nor more than 
ten years. (1 R. C. p. 687, cK 160, 5 L Acts 1845-6, p. 
6S, eh. 90 ; 1847-8, p. 99, § 1.) 

aetutUhvahig at the hotue, or of Boma part of it, Ifcong^ it is not neewik 
aaiy that maj part ■honld be wholly oonamned, or that tiie lire ahoold have 
any oontixraaDae; aod the oAlBnoe wHl be eomplete, though the five be pat 
oatorgooKtof itadf. SEaat P.O. 1020; 1 HalaP. 0. 669; SBumUoa 
Or. 648; Whart. Jim. Grim. Law. f 16»; BaTia' Orim. Law U5u 

In the oaae of The People ▼. Butler^ K John. 208, the honae waa notan^ 
tirely burnt, (only two or three of the ataiza being oonanmed.) Yet the 
prisoner was held guilty of the offence of *'baming^ a dweUing4uniae. 
See 0am, t. Fm Sohcutek, IS Haas, B. 105; State r. Bandy (a alaveX S 
LredeUSTO. 

a In an indietment at eommam X^to, it ia not oaeessaiy to ataia iiMi tha 
house bnmt waa a dweOing-honse ;- for the word honae imports it ; and if, 
upon the trial, it appears that it was not a house npon whieh arson eoold b^ 
oommitted, it is the duly of the jndgea todireot the jnzy to aeqnit the pris- 
oner. Ctm, T. P^sey^ 4 Call, 109. 

8 Indietment, for arson, describes the hovse banted aa '* the oonnty Jail 
andprfaon of the ooonty of H., being the hoaae of L. J., sheriff and Jsilor 
of the said eonnty :*' HM^ the bmmingof saoh Jail is felony by the statate, 
1 Bey. Oode, oh. 160, f 4, and whether t^e Jail may be properly laid to be 
the hoase of the aherlff and Jailor or not, that part of the description ia nn- 
aeaessary, and may be rejected aa surplusage. Ste^ene y. Com,, 4 Leis^ 
ess. Oommon Jail and eonnty prison in the oonnty of Q. K., ia a sufllcient 
description, (hm. ▼« PoMy, eupra^ 

4 In order to oonalitnte |the felonious offence, the lire must bom the 
dwelling-house of oMeHker^ If a man malidonsly sets lire to his own house 
with intent to buMi his neig^bor'a, and no miBchief is done bat to his own« 
it is no felony. Dayis' Orim. Law 115; 2 Bnas. on Gr. 548. But it is a 
great misdemeanor. 1 Hale P. 0. 568 ; 2 East P. 0. 1081. And althon^ 
the primary intention of the party were only to bum his own house, yet if, 
In fast, others were bnm^ being adjoining, and in sooh a sitnation aa that 
the ire must in all probability reach them, the intent being nnlawfol and 
inalieionB, and Uie ooaseqnenoe immediately and necessarily flowing from 
the original act, it is felony. 8ee2£ast. P. 0. 1081 ; Boacoe'sOrim. £y.271. 
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$ 2. If any free person^ in the day time/ malidoosly bam 
the dwelling-house' of another, or any jail or prison, or 
malicioasly set fire to any building or other thing, by the 
bnraing whereof snch dwelling-house, jail or prison shall be 
bomt, he shall be confined in the penitentiary not less than 
three nor more than ten years. (Acts 1847-8, p. 89, $ 8.) 

§ 8. No ont-honse, not adjoining a dwelling-house, nor 
under the same roof, (although witMn the curtilage thereof,) 
shall be deemed parcel of such dwelling-bouse within the 
meaning of this chapter, unless some person usually lodge 
therein at night* (Id. § 8.) 



An indiotiiMnt for anon, aooovding to the fdnn at CKmunon law, is snf^ 
fldent in a case of anon in the day time; yet it is more appropriate to 
eharge the burning in the day time. To oonviot of the oflfenoe of burning 
at night, it Mema, the indicCmenl must dhasge the burning in the ni^it. 
Oi»rran*$ eaB$, 7 Qratt ei9. 

The indiofanent ohargea the setting Itvt to andbnmingthe dweDing-honaa 
of E. on the 11th of Eebniaxy, 1850. Theverdiot is, goilty of arson in the 
day time, on the 11th of Febmazy, 1S50. The yerdlot is anfllolently certain. 
Idem. 

Qumre* It the oooomon law affenoe of araon ia abdUahed? Idem. 

• A hooae, althoa^ it waa bnilt for a dweUing^honae and had been used 
•a anoh, and although it was about to benaed as aooh again, yethavingbeen 
nnooonpied for ten months previous, and being nnoooapied when it ia 
burned, is not a dweUing-honae within the meaning of this statate. Hooker 
▼. Com., 18 Gratt. 7d8. 

yniexe the jaiaoner waa charged with burning a dweIHng*hocne, and it 
appeared that the building bnmed waa designed and bnilt for a dwelling, 
hoose ; was oonstnicted like one; was not painted, though designed to be, 
and some of the glass in an outer door had not been put in ; it was held^ 
that this waa not a dwelling-houae in auoh sense, that the burning of it 
would oonatitnte the crime of arson. But the law is otherwiae, with regard 
to a dweUing-house once inhabited as such, and from which the occupant ia 
but temporarily abaent The State t. McQowen, 20 Oonn.*245. 

7 At common law, the offence was considered to reach not only to the 
yeiy dwellingJiouse, but to all out-houses which are parcel thereof, thou£^ 
not adjoining thereto, nor under the same roof. See Whart. Am. Crinu 
Law, f 1667 ; 2 Buss, on Gr. 652 ; Bayis* Grim. Law 113-114 ; 1 Hale, 567, 
670; 4 Black. Gom. 221; 1 Hawk. ch. 89, § 1, 2; 8 Inst, 67, 69; 2 East 
P. G. 1020. 
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§ 4. If a free person malicioufily bum any meeldng-hoose, 
court-hoase^ town-hoiise, college, academy or other building 
erected for public use, (except a jail or prison,) or any bank- 
ing-house, ware-house, store-house, manufactory, or mill of 
another person, not usually occupied by persons lodging 
therein at night, or if he maliciously set fire to anything, 
by the burning whereof any building mentioned in this sec- 
tion shall be burnt, he shall be confined In the penitentiary, 
when such building, with the property therein, is of the 
value of one thousand dollars, not less than three nor more 
than ten years ; and when it is of less value, not less than 
three nor more than five years. (1 R. 0. p. 587, ch. 160, § 
2. Acts 1847-'8, p. 99, §4, 5.) 

$ 5. If a free person maliciously burn any pile or parcel of 
wood, boards or other lumber, or any barn, stable, -cow- 
house,^ tobacco-house, stack of wheat,' or other grain, or c^ 
fodder, straw or hay, he shall, if the thing burnt with the 
property therein be of the value of one hundred dollars, be 
confined in the penitentiary not less than three nor more 
than five years ; and if it be of less value, he shall be so 
confined not less than one nor more than three years, or in 
the discretion of the jury, if the accused be white, or of the 
court, if he be a negro, in jail not more than one year, and 
be fined not exceeding five hundred dollars. (1 B. C. Id. 
§ 8. Acts 1847-8, Id. § 6, p. 100,) 

§ 6. If a free person maliciously bum any building,^' the 
burning whereof is not punishable under any other section 

of this chapter, he shall, if the building with the property 

— ' — 

8 In the acts of 1847-8, p. 100, oh. 4, f 6, and in the leport of the re- 
▼iflora of the Code, p. 952, § 5, from which this aeotion was taken, the word 
^'oom-honse" is found where in this section is inserted the word " oow- 
hoose.** This may be, and in all probability is, a typographical error in the 
Oode. 

e The malidons boning of ^eat threshed from the straw is not in vio- 
lafcion of this section. ErMMfi ea$e, 8 Qratt 624. 

1 c The malidons bnming by the owner of a house on his own land, the 
hoose being then in the leg^ oocnpanoy of another, is in mlation of this 
act* Idem. 
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be of the yalae of one hundred dollars or more, be 
confined in the penitentiary not lees than three nor more 
than ten years ; and if it be of less valae, be so confined 
not less than one nor more than three years, or in the dis- 
cretion of the jory, if the accused be white, or of the courts 
if be be a negro, in jail not more than one year, and be 
fined not exceeding five hundred dollars. (1 B. C. p. 587> 
ch. 160, § 2, 4. Acts 1847-8, p. 99, § 7.) 

$ 7. If a firee person maliciously bum any bridge, k)ck» 
dam, or any ship, boat or other vessel, of the value of one 
hundred dollars or more, he shall be confined in the peni- 
tentiary not less than three nor more than ten years ; and if 
the value be less than one hundred dollars, he shall be con- 
fined in jail not exceeding one year, and fined not exceeding 
two hundred dollars. (Acts 1826-7, p, 28, ch. 88, $ 1 ; 
1842-S, p. 64, ch. 95 ; 1847-8, p. 100, § 8.) 

§ 8. If any free pe^on unlawfully and maliciously set fire 
to any woods,^ fence, grass, straw or other thing capable of 
spreading fire on lands, he shall be fined not exceeding one 
hundred dollars, and confined in jail not less than two nor 
more tfian twelve months. Acts 1884-5, p. 46, ch. 65 ; 
1847-8, p. 100, § 9.) 

§ 9. K any free person intentionally set any woods on fire, 
whereby damage is done to the property of another, be shall 
be amerced at the discretion of a jury. (2 B. C. p. 818, 
ch. 258, Acts 1847-8, p. 100, $ 10.) 

$ 10. If a free person wilfully burn any building, or any 
goods or chattels, which shall be at the time insured against 
loss or damage by fire, with intent to injure the insurer, 
whether such person be the owner of the property or not, be 



1 1 Ihdiotmflnt for unlawfully, wilfully and nuJidonaly setting lire to the 
woods near the plantation of A If., and burning said woods and a fence be- 
longing to said A. M., is described, in the record of the finding, as an in- 
diotment ^ for setting fire to the woods and bnmlng the same :" ffeld^ a 
soiBcient record of the finding. Earhart ▼. Com,, 9 Leigh 671. 
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sball be conned in the penitentiary not less than one nor 
more than ten jears. (Acts 1847-8, p. 100» § 11.) 

Burgtary^ laTC€nyf embezzUifi/untf ^. 

$ 11. Any person who shall be guilty of burglary," shall 
be punished with death, or in the discretion of the jury, by 
continement in the penitentiary for a period not less than 
five nor more than eighteen years. K a person break and 
enter the dwelling-house of another in the night time, with 
intent to commit larceny," he shall be deemed guilty of 
burglary, though the thing stolen or intended to be stolen 
be of less value than twenty dollars. (1 B. C. p. 617, ch. 
171, § 5. Acts 1819-20, p. 18, ch. 20 ; 1847-8, p. 100, § 
12 ; 1866, p. 90, oh. 25, $ 1.) 

$ 12. If a free person shall, in the night, enter without 

breaking, or shall, in the day time, break,^ or enter a dwell- 

— ■ - - I — — ■-. ■ - - — — — — . 

1 s Bw^tty, aft oommoa Unr, is tli« bveokiiig and antaring tiia chrelHn^ 
haoMB of another in the ni^^li with intent to eommit some Mony friihin 
the same, whether the fekmioas intent be ezeonted or not. Whart. Am. 
Orim. Law, f 16S1; DaTia* Ozim. Law 146 ; 4 Black. Oom. 234; 1 Bnss. on 
€r. 785. And it makes no dif erenoe whether the offenoe were felony at 
eooomon law, or only (seated so hy statute ; sinoe the statate, whiohmikeB 
an oflteioe felony, gives it ineidentaUy aU the properties of a felony at oom'> 
monlaw. 4BhMlL Com. 289; 1 Hawk. P. 0. 105; ^ Bast P. 0. 511; 8 
OxeenL Ev. $ 82. 

i 8 An indfobnent charging that goods were felonioasly and trarg^buioiiBly 
taken from a dwelling-hoii8e» wilhont charging that this was done in the 
niglit time, is not a good indietment for bnzg^aiy , bnt is only an indiotmen^ 
foralazoeny, GMik ▼• JTorikf, 4 Leigh 052, 660. 

i«The word ''break," In this section of the Code, (oh. 192, f 18,) labor, 
vowed from the law in regard to bniglaiy, and Is to be nnderstood as It 
would be when need in a oharge o^ni)B^ary. Finch y. Cam. fliOmt^fiiS. 

An entiy into a dweUlng-hoose in the day time, throns^ a door that was 
BO closed that it osme within the easing, and to open i^ch required some 
degiee of foroe, oonstitates in law a breekiog; thongh there was no ftaten- 
ing of any other kind on the door. Idem. 

In lUginav. Bi/rd^ 9 Oar. A Payne 44, 88 Eng. 0. L. B. 29, the glass of 
a window had been oat, bnt eyery portion of the glass remained in its place 
mitii the prisoner pushed it in. This was hald to be a breaking. In Begina 
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ing-honse, or an oat-hotise acyoining thereto and occtipi 
therewith, or shall, in the night time, enter withont break- 
ing, or break and eater either in the day time or night time, 
any office, shop, Btore-houae, ware-honse, banklng-hoase, or 
other house, or any ship or vessel, within the jarisdiction of 
any county, with intent to commit murder, rape or robbeiy, 
he shall be confined in the penitentiary not less than three 
nor more than ten years. (Acts 1857-8, ch. 82, p. 40, § 1. 
1 R G. p. 688, § 7 ; 2 B. 0. p. 18&<4, ch. 219, § 1. Acta 
1847-8, p. 100, § 18. C. V. ch- 192, § 12. ) . 

§ 18. If a free person do any of the acts mentioned in the 
prce^ng section, with intent to commit larceny or auy felony 
other than murder, rape or robbery, he shall be confined in 
the penitentiary not less than one nor more than ten years, 
or at the discretion of the jury if the accused be white, or of 
the court if he be a negro, be confined in jail not less than 
one nor more than twelve months, and in the latter case, 
may also be punished, at the discretion of the court, with 
stripes. (1 E. C. p. 688, $ 7. Acts 1847-8, p. 101, § 14.) 

▼. Hycm% H dU.y the nising of a window not futened, thoa^ it had ahisp 
by which it might have been Cutened, was held to bo a br^Jring. 7 Oar. ^ 
Payne 441. Lifting ap the flap of a oeUar, which is kept down by its own 
wei^t, has been held^ after some difference of opinion, to be a breaking. 
2 Arch. Or. PL A Et. 886, Waterman's notes. **These and other cases of 
Hke kind/* said BamuU J. in FineKi cas$, wpra, ^'indicate the rqle in oar 
case." P. 646. 

Hie breaking of the house may be aUualy by the application of physical 
force, or oofutrueH^ where an entrance is obtained by fraud, threats or 
oonspiraoy. See 8 OreenL Et. § 76, 77, and Eoscoe's Grim. Er. 840-^46^ 
and cases cited. 

The fact of breaking a dosed door may be inferred from eridence that it 
was found open in the morning, and that marks of violent forcing were 
foond npon it. 0am. t. MerriU, Thadftr's Grim. Gas. 1. 

An indictment which ohazges a breaking into a house with intent to steal, 
and the stealing therefrom, is an indictment for hoose-breaking, and not 
for larceny; and is good. /6^wr« ▼. Gem., 17 Gratt 570 ; Fau^Aon ▼. Obm., 
Ibid, 576; Com. t. Eope, 22 Pick. B. 1. 

In saoh indictment, if the actual larceny is properly stated, the prisoner 
may be found guilty of the larceny, though acquitted of the house-break- 
ing. VauffJian y. Com,, supra. 
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$14. If any person steal from the person of another, 
money or other thing of the value of five dollars or mor^, be 
shall be guilty of grand larceny, and be confined in the peni- 
tentiary for a period not less than five nor more thati ten 
years. K any person commit simple larceny, not from the 
person of another^ of goods and chattels/ he shall, if they 
are of the value of fifty dollars or more, be deemed guilty of 
grand larceny, and be confined in the penitentiary** not less 
than three nor more than ten years ; and if they be of less 
value than five dollars in the first case, or fifty dollars in. the 
last, he shall be deemed guilty of petit larceny, and be con- 
fined in jail not exceeding one year, and at the discretion of 
the court, may be punished with stripes. (1 R. C. p. 573, 
6, ch. 105-152 ; p. 617, § 6, 7. Acts 1823-4, p. 17, $ 11 ; 
1824-S, p. 87, ch. 46 ; 1847-8, p. 101, § 15, 16 ; 1866, p. 
89, ch. 23 ; 1866-7, p. 709, ch. 283.) 

§ 15. If any free person steal any bank note,^ check, or 



» The iittme of the cmxeit of the property stolen mfUlt be ptated, and if 
the property -vna in the possession of the wife, it must be laid ae the goods 
of the husband, as he is regarded in all legal prooeedings, orixninal or ei^il, 
as the owner of property in her possession, (if it belong not to a third per- 
son), eren though it be her wearing apparel* Hnghes t. Ck>m*tlk, if Gfratt 
565, 566-7. And there mnst be satisfactory proof that the property stolen 
was the property of the person stated in the indietment. Jonea ▼• Otrnk, 
Id. 568. 

^ Any person who shall be guilty of the laitseny of a horse, mnleor jackaas, 
shall be pnnished with death, or in the discretion of the Jnxy, by oonilne- 
ment in the penitentiary for a period of not less than five nor more than 
eighteen years. Acts 1866| oh. 22, p. 88. 

1 A In an indictment for the laroeny of bank notes, it is not neoessaiy 
that it should charge, that the stealing was from the poaseesiQn of an;^ one. 
Angel ▼• Com,, 2 Va. Oas. 228 ; Thampwn ▼. Oom*^ Id. 185. 

A general description of a bank note as one for a specified sttm, and oor- 
xent in the United States, without mentioning the name of the bank by 
which it was issued, is suflEloient in an indictment for the laroeny thereof ; 
Cam, T. MbseUiff 2 Va. Gas. 154 ; though if the name of the bank be stated, 
the proof must correspond with the ayerment. Fameroy ▼. Com; Id. 842* 

"When an indictment charges that the prisoner committed a larceny of 
certain bank notes, *' purporting on their faces to be, and being bank notes 
of and issued by banks chartered'' by certain States, Ac., the latter part of 
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tiM dMBgft aMQT be K^Jeofeed m naplMige, beoMM ii ouuimuto i trninSB^ 
pendent ellegetion of en immeterie] feol, end the feet oonetitating ^ttm 
offenoe ie fnllj clHVged iritlioiit it It ie not, Hiereieie, neoeemy in saoh 
eMMtogltepR>oforilieflh»«KsofliK»9liesDlK. 8. O. S Ye. Oh. Btt. 

In Ml f&dksfaBent for Ihmoj of benk notHrtt to not indivMnMlilf neee^ 
mr to pcodnoe tlie atftlen notcB iqpon tlie tifeL And if peodnoedy it Imp 
never been held n e e ee B e gytopmveby the<Jteir»</<^daw*,tfaettheyeje 
genuine. Moor» ▼. Obim., 3 Leig^ 701, 7(XI. 

Upon e triel lor the kioeny of e benk nott^ fhe property of O, of flie 
▼■bieoftwenfydollen,itiBeKrortoinitfuottke|ni7, thetif tiiej believe 
from the eridenoe that O. loet e benk note of the Telaeof twenfy doUen, 
and that the eeme wee efterwaide f owid in the poeMedoo of the prieoner, 
thegr oo^t to find him gniltyt nnleeehie puuwiion of the note wee ex« 
plelned bf teetimony. AuUr. C^m., IS Ontt 757. 

The mete poeieerion of goods trhieh hftd been eotwly hx* doee not ftnw 
nidi eny oonohaiTe, or even jyr<«a jbofa proof of gnilt ; of iteeM itdoeenofe 
saiee the preeomption of goilt. Idem. 

To conetitate laneny In the finder of goods eotnelly loet, it is not enoof^ 
that the perfy bee generel meene hj the nee of piopHr dOigenee, of dleeov- 
ering the true owner. He most know et the time of the ilnding^ or ikm 
goods most bete some mezfc eboot them mdentood bj him or pieswueMy 
known bj him, by wliieh tiie owner oen be esoerteined. And he mnat ep- 
propziete thfm et ihe time of ilnding with intent to teke entire dnrainii« 
over them. Idem; TVhumtt. Gtm., UOfatt 685. See A^rjnav. niir- 
lon^, 6 British drown Oes. SSliAgina ▼. Prutant 8 British Grown Oes. 
867;2WsleRnen*sArahb.888;2Leed. Or. Oes.8I| <{mw» ▼• iMnm, 7 Oox 
O. 0. 86; Mdn9onr.ThBBtaUt22 Oomn. B. 158. 

'Where goods stolen ere very shortly efterweids f ooad in the 
of e men, who is nneUe setisfMjtorily toBhow,by evidenoe^ in irhaJL 
he oameby them, the prasomption ie, thst he is the peseon vrtio stole them. 
It isi therefore^ e very nsael way of proving e Isroeny, to oell the proeee»' 
tor, or other person, in whose po s se s sio n the goods were et the time th^ 
were stolen, to prove when he leet sew them in his posseerion, endvrfienh* 
missod them, then to oell some person who oen prove thet thiqr were in the 
possession of the prieoner very shortly after they were stolen ; end Isstly, to 
oell some peceon to identify end prove the property in the goods. This is 
deemed good prima fade evidenoeof the laroeny, and hae the efleot of throw- 
ing the onus upon the prisoner of proving that he honestly oame by them. 
2 Arohb. Or. Pr. ^ PL 7tb edi., (by Wateimen)^ 897; Willson Oir. Ev. 47; 
1 Bennett d; Heard Lead. Or. Oes. 885-^72; l¥hart Am. Or. Iaw, { 738, 
1777; 8 Bob. Tr. (old edi.) 224. 

It is seldom, howeyer, that Juries ero reqxdred to determine npatk tlie 
eileot of evidence of the mere recent posseesion of stolen property ; from 
the vezy nature of the ease, the faot is generally aooonqpenied by other oor* 
roboratlve or explanatory droomstanoes of presomption. If the perty have 
seoreted the property ; if he deny it is in his poooenoion, and such denial is 
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after wrilaDg or paper of yalne,'* wheth^ the same represeots 
money and passes as carrency or otherwise^ or any book of 
acooants for or ooQcenung money or goods due or to be de- 
livered, he riiall be deemed guilty of larceny thereof, and 

diBooy«red to bo false ; if he oumot show how he beouue pooaconod of it ; 
if he giTe false, incredible, or inconaiBtent aoooiinta of the maimer in which 
he acquJBayt, as thai he had f onnd it, or that it had been giyen or sold to 
him by ft iVanger or left at his boose ; if he has disposed of or attempted 
to dispose of it| at an imreaeonably low inioe ; if he has Absconded or en- 
deafored to escape from justice; if other stolen pr opert y, or pick-look keys, 
or other instmments of crime be fonnd in his possession; if he were seen 
near the spot at or abont the time when the act was committed ; or if any 
aitide belonging to him be f6imd at the place or in the locality where the 
theft was oommittedt at or about the time of the eoimmiwion of the offence ; 
if the impareesion of his shoes or other articles of apparnl conespond witli 
marks left by the thieres; if he has attempted to obliterate from the arti- 
des in qnestioii marks of identity, or to tamper with the parties or the olA- 
oera of Justice ; these and all like Giienmstances are Justly considered as 
throwing U^ upon and explaining the fibot of ponession, and render it 
morally certain that snoh possession can be referrible only to a criminal ori- 
gfai, aiid cannot otherwise be rationally aocoonted for. 1 Bennett & Heard. 
Lead* Or. Oh. S71-2. 

I • If in a proseontlon for the larceny of a bank note, it be proved that 
the prisoner, after stealing the note, passed it away as genuine, this act of 
his affords prima fade evidence that the note was genuine and of some 
Tafaie, and dispenses with the neeessity of farther proof of these facta. 
(MmminffB ▼• Opim., 9 Va. Oaa. 12S. 

The obMgar in a bond may commit larceny in taking it, E. holding a 
bond exeonted by V. to L, and sapposing from what had passed between 
them before, that V. then intended to pay it off, took it oat of his pocket 
book nd held it in his left hand, whilst with his right hand he was search- 
ing in his pocket for a pendi to calonlate the interest. Whilst K. was thus 
occupied, Y, took the bond oat of his hand without violence, K. sapposing 
that y. wished to look at it, and not objecting to his taking it. Upon get- 
ting possession of the bond, Y. immediately rolled it up, pat it into his 
month, and chewed it, and then threw it to one side, K. sapposing he had 
•wallowed it. Y. supposed at the time that the bond was stall the property 
of L, who he believed had treated him badly, and against yrhom he was 
much incensed. Eeld : That under the circumstances, this taking of the 
bond was larosny, Vsmgh^mr, Cf^m,^ lOGratt.758. 

The statute, Oode of 1849, p^ 789, $ 16, 16, places larceny of papezAf 
'value on the same footing as larceny of any other subject The rules of 
law and evidence appttcable to the offence of larceny generally, must also 
apply in case of muh larceny under the statute. B. 0. p. 760. 
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receive tiie same pnniahment, according to the value of the 
thing stolen, prescribed for the ponisbment of Isrceny of 
goods and chattels : The provisions of this section shall be 
oonstmed to embrace' all bank notes^ and papers of value, 
representing money, and passing as currency, whether the 
same be the issue of this State or of any other State or of 
the United States, or of any corporation ; and sh^ include 
all other pi^rs of value, of whatever description. ^ K. C. p. 
581, § 8. Acts 1842-8, p. 57, ch. 85, § 1 ; 1847-«, p. 101, 
$ 17 ; 1866, ch. 10, p. 28.) 

§ 16. In a prosecution under the preceding section, the 
money due on or secured by the writing, paper or book, and 
remaining unsatisfied, or which in any event might be col- 
lected thereon, or the value of the property or money affect- 
ed thereby, shall be deemed to be the value of the article 
stolen. (Acts 1847-8, p. 101, § 18.) 

$ 17. Things which savor of the realty, and are at the 
time they are taken part of the freehold, whether they be of 
the substance or produce thereof or affixed thereto, shall be 
deemed goods and chattels, of which larceny may be com- 
mitted, although there be no interval between the severing 
and taking away. (Id. § 19.) 

$ 18. K any free person other than the fetther or mother 
of a child, illegally seize, take or secrete a child from the 
person having lawful charge of such child, he shall be con- 
fined in the penitentiary not less than one nor more than five 
years, or, at the discretion of the jury, in the common jail 
not exceeding one year, and be fined not exceeding one 
thousand dollars. Acts 1850-51, ch. 50, p. 87 0. V. 
1860, ch. 192, § 18.) 

$ 19. If a free person steal a slave,^* he shall be confined 
in the penitentiary not less than two nor more than ten 
years. (Acts 1847-8, p. 101, § 20 ; 0. V. 1860, ch. 192, 
$tfL8 ; C. V. 1860, ch. 192, § 19.) 

> 7 The larceny of a slaTeis not an oifenoe at oommon law. Cbmy. Haiif9 
^ Va. Cas. 122. 
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§ 20. If any free peiBon bay or receive from another per- 
eoDy or aid in concealing any Btolen goods or other thing,^ 
knowing the same to have been stolen, be shall be deemed 
gnilty of larceny thereof, and may be proceeded against, al- 
thongh the principal offender be not convicted.^' (1 IL 0. 
p 689, $ 9 ; p. 675, § 2, 8. Acts 1881-2, p. 22, ch. 22, § 10 ; 
1842-8, p. 68, ch. 85, § 2 ; 1847-8, p. 104, § 21 ; C. V. 1850, 
ch. 192, § 19 ; C. V. 1860, ch. 192, § 20.) 

$ 21. If any director or officer of any incorporated bank, 
or any officer of pablic trost in this State, or any officer, 
agent or clerk of any other incorporated company, embezzle 
or frandlently convert to his own use baUion, money, bank 
notes or other security for money, or any effects or property 
of another person, which shall have come to his possession, 
or been placed under his care or management, by virtue of 
his office, place or employment, he shall be deemed guilty 
of larceny thereof. (Acts 1819-20, p. 19^ ch. 22, § 2 : 
1847-8, p. 102, § 27. CL V. 1860, ch. 192, § 20 ; 0. V. 
1860, ch. 192, § 21.) 

§ 22. If any carrier or other person, being free, to whom 
money or other property which may be the subject of lar- 
ceny, may be delivered to be carried for hire, or any other 
person who may be entrusted with such property, embezzle 
or fraudulently convert to his own use, or secrete with intent 
to do so, any such property, either in mass or otherwise, 
before delivery thereof at the place at which, or to the per- 
son to whom, they were to be delivered, he shall be deemed 
guilty of larceny thereof. (2 R 0. p. 806, ch. 248, § 8. 
Acts 1847-8, p. 102, § 28. C. V. 1860, ch. 192, § 21 ; 0. 
V. 1860, ch. 192, §22.) 

$ 28. If any officer or clerk of any bank or joint stock 
company make, alter, or omit to make, any entry in any ac- 
count kept in such bank or by such company, with intent in 

t9 For tba oonatroofciQn of ttie act of Maroh 15, ld82, Acts 1881-8, oh. 
^^ i 10, Bbe Smith T. Omi., 10 Leigh 895. 
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80 doing to conceal the tnie state of each acoonnt, or to de- 
fraud the said bank or company, or to enable or assist any 
person to obtain money to which he was not entitled, sach 
officer or cleric shall be confined in the penitentiary not less 
than two nor more than ten years. (Acts 1840-419 p. 87, 
ch. 77, § 8. a V, 1860, ch, 192, § 22 ; 0. V, 1860, ch. 
192, $ 28.) 

$ 24. K any person take or sell the planted oystere of an- 
other, otherwise than from the natural beds or shoals in the 
channel of a river or creek, he shall be fined not less than 
fifty nor more than one hnndred dollars, and may, at the 
discretion of the court, be confined in jail not less than one 
nor more than six months. (Acts 1846-7, p. 74, ch. 86, 
$ 14 ; 1848-9, p. 80, § 12. C. V. 1860, ch. 192, § 28; 0. V. 
1860, ch. 192, $24.) 

Destroying^ ^.^ a wUl; oldaimng money^ ^., byfahe 

pretences. 

§ 26. If a free person fraudulently destroy or conceal any 
will or codicil, vntii intent to prevent the probat thereof, he 
shall be confined in the penitentiary not lesa than two, nor 
more than five years. (1 R. C, p. 580, § 6. Acts 1847-8, 
p. 108, § 29. C. V. 1860, ch. 192, § 29. Id. 1860, § 48. 
C. V. (I860,) ch. 192, § 48. 

§ 26. If a free person obtain by any false pretence** or 

9 o An indiotment ohargmg the defendant with obtsining mosiej by fUbe 
pietenoes is eaiBoient, withoat etating whai the pretaneee wera. And it fa 
not soflloient to state merely that the defendant did fdsely pretend, Aei; 
(setting forth the seyeral pretences); hut after stating the fiiilse pretenoea 
at laige, Ihe pleader mnst, by aTennentB, ftkify each pretence which ha 
intends to rely on at the trial, as he would in an indiotment fdr perjmy. 
The FeepU t. Btone^ 9 Wend. 191 ; HU P^U t. CMm^ 18 Wend. 817; 
7V^ T. ^SStettf, 2 Hmnph. 87 ; Amet^r. iSto^ 10 Id. 107 ; Ito t P«rr0«, 8 
11 & 8. 879. It is, howcTer, not indispensable to a oonTiotlon, to establish 
by proof the falsity of ewry pretence thus negatiTcd. Proof of the fslaity 
of one of the pretences so negatiyed will generally be soi&dent. The Peo^ 
pie T. Eaynee^ 11 Wend. 557 ; State t. MUlt, 17 llaine 211 ;8 Bob. Ps.^old 
edi.) 62-8 ; Wharton's Am. Otim. lAw,4thedi. f 8166; 8 OxwbL Br. { 87; 
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token" from any person^ with intents to defiraiidy money or 



Bex T. BiU^ 1 Bobs. 4; By. 0. 0. 190, 2 Bennett & Heaid^Leed. Or. Oaa. 
184. 

The rtatnte of IK> Geo, 2, ctL 24, was enaeted to snppl j the deficient^ of 
tbe eiigting law against cheating, by rendering it an indictable oHenoe to 
cheat another of his money or goods by any JaUe pret&neei whatioever. 
Similar statntes haTe been enacted in many of the United States ; bnt they 
are generally constmed to extend only to saoh pretences as are oalcnlated 
to mislead persons of ordxnaiy prudence and caution. SeeJSexr. TcunQy 
8 T. B. 98; i2«ST. OoodhaU, 1 B. ABy. 461; The PtopU ▼• WUUanu, 4 
Hill, N. Y. B. 9; The State T. MUU, B BhepL 211; Qm. t. TFi^^ttf , 4 Pick. 
177; Com. T. Drew, 19 Pick. 179; Com. t. CfUl, 21 Pick. 516; The People 
T. €Ml&waity 17 Wend. 649; Whart Am. Gzim. Law, 4th edi. S 2128-2182; 
8 Greenl. Br. p. 80, note (2); Boecoe's dim, Br. 466. 

it is a well settled and ratlQinal role tiiat the false pretences, in order to 
sustain an indictment, must be saoh that, if tme, they would naturally, and 
according to the nsnal operation of motiTss upon the minds of persons of 
ordinary pmdence, produce the alleged results ; or, in other wootds, thatthe 
act done by the person defranded, must be such ss the apparent exigency 
of the case wonld directly indnce an honest and ordinarily prudent person 
to do, if the pretences were tme. People t. Steteon, 4 Barbour 151. 

As the gist of the offence consists in obtaining the property of another 
by practicing a frand, and not in the ingenuity of the device, it would seem 
that the guilt of the party is not the less, because the victim of his perfidy 
is more credulous, and therefore more liable to be cheated than others ; and 
that the degree of prudence to be used by the party injured should have little 
weight in detennining the guilt of the offender. Mayo's Guide to Mag. 
267, citing WhiehelF$ eaee, 2 East 880. 

As to the ohaxaoter of the pretences, tfaey may be — 1, Ab to defendant's 
means ; 2, As to defendant's character and perw>nalty ; and 8, As to the na- 
ture or value of goods or other property. See Whart Am. Orim, Law, 4th 
edi. f 2065-2109. And it seems that the pretences must at the time have 
been false ; that they need not be in words, nor be by the defendant per- 
sonally ; that they mnst relate to a present state of things, and must have 
been the operative cause of the transfer. Id. 1 2110. 

si Token is a dooument or sign of the existence of a fiaot, sad is either 
poUio OK general, or a privy token. They axe tme or fidse. 2 Bouv./Law 
]>iot.2d edi 669. See Davis' Orim. Law, 289, 290; Whart Aau Orim. Law, 
4th edi f 2057-2062; 1 Ya. Oaa. 160 ; 2 Va. Oaa. 66, 67. 

A false token isBQBM real visible mark or thing, such as a key or ring, ftc, 
presented by the party as coning from a third pemon, by which the person 
defranded is deceived. And a counterfeit letter is a letter in the name of a 
third penoQ. (2 East P, G. 882, 689 ; 2 Va. Gas. 67, m note,) So that, 
without the t«m false prstenoe teoentty introduced into the statute, if a 
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Other property," which may be the sabjeot of larceny, he 
shall be deemed guilty of the larceny thereof, or if he ob- 
tain, by any false pretence or token, with such intent, the 
Hignatare of any person to a writing, the fake making 
whereof would be forgery, he shall be confined in the peni- 
tentiaty, not less than one nor more than five years, or at 
the discretion of the jury, if the accused be a white person^ 
of the court if he be a negro, be confined in jail not more 
than one year, and be fined not exceeding five hundred dol- 
lars. (1 B. C. p. 677, ch. 163. Acts 1844-6, p. 60, ch. 
71 ; 1847-8, p. 108, § 80. C. V. 1850, ch. 192, § 80 ; C. 
V. 1860, ch. 192, § 49. 



party praetioed a cheat not affeeting the pabllo, by his own aasertion or 
xepreaentatian, howeTer fidae or frandnlent, irithont the intervention of the 
name of a third party, or withoat the nae of aome fatae token, he waa guilty 
of no oifenoe; but more effeotoally to prevent private oheata, tfaia term 
** false pretence " was introdnoed into the statnte, and embraoes both false 
tokens and oonnterf eit letters, liayo's Guide to lilag. 266. 

Where the oheating is effected by a false token, the partloolsr kind of 
token mnst be spediled; Sex t. Moion, 2 T. B. 681 ; 2 East. P. 0. 887; 
bnt if several tokens or means are described, it will be sufficient if any one 
of them be proved. Bm y. Dale, 7 0. & P. 852; Bex v. Btary^ 1 B. ABy. 
80; The Stater. DurUap, U ShepL 77; The StateT. MUU, 5 Bhepl. 211; 
14 Wendell 647, per Walworth, 0;Sexr. Parroit, 2 M. & a 879. 

s • It must appear that the defendant obtained the money, Ac-, with in- 
tent to defraud some penon of the same. Thns, where in an indictment for 
obtaining money onder false pretences, the allegation of the obtaining the 
money did not state that it was with intent, Ac., the judges on the point 
being reserved for their consideration, were of opinion th«t the indictment 
was bad. Buehworth^e mm, Bnss. & By. 817 ; 1 Eng. 0. a 817; 1 Staik 
896: 2 Eng. Oom. Law. B. 442. 

An intent to defraud need only be proved, and not an aotnal defnmding. 
Bex T. BUxm^fiM, 1 0. A M. 828. The same role is adapted in New Toik, 
where it waa held that it is not necessaiy to charge loss or damage to the 
prosecator ; the offence being complete when the goods, Ac., are obtained 
by false pretences, with intent to cheat and defrand; and it not being essen* 
tial that actual loss or injury should be sostained, FeopU t. Bmring^ 11 
Wend. 18. 

98 See Cewi. v. Speer, 2 Va. Oas. 65. 



» 
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Destroying or m;i(m^ j^op^r^^/rtft^di^Z^n^ or vMfMy. 

§ 27. If a free person wjUfully cast away, or otherwise de- 
stroy a ship or vessel within any county, with intent to in- 
jure or defraud any owner thereof or of any property on 
board the same, or any insurer of the ship, vessel or prop- 
erty, or any part thereof, he shall be confined in the peni- 
tentiary not less than one nor more than five years. (2 B. 
C. p. 138, 4. Acts 1847-8, p. 103, § 31. C, V. 1850, ch. 
192, § 31. Id. 1860, § 50.) 

§ 28. If a free person maliciously administer poison to, or 
expose it with intent that it should be taken by, any horse, 
cattle or other beast of another person, he shall be confined 
in the penitentiary not less than one nor more than five 
years. (Acts 1847-8, p. 103, § 82. C. V. 1850, ch. 192, 
§32. Id. 1860, §51. 

§ 29. If a free person maliciously obstruct, remove or in- 
jure any part of a canal or railroad, or any bridge or fixture 
thereof, or obstruct any machinery, work or engine thereof, 
whereby the life of any traveller, on such canal or road, is 
put in peril, he shall be confined in the penitentiary not less 
than three nor more than five years. (Acts 1826-7» p. 28, 
ch. 80, § 2 ; 1836-6, p. 48, ch. 72, § 2 ; 1836-7, p. 112, ch. 
118, § 33 ; 1839, p. 58, ch, 90 ; 1842-3, p. 64, ch. 95 ; 
1847-8, p. 108, § 88. C, V. 1850, ch. 192, § 88. Id. 1860, 
§52.) 

§ 80. If a free person, unlawfully, but not feloniously, 
take and carry away, or destroy, deface or injure any prop- 
erty,^ real or personal, not his own,** or break down, de- 
* ' -I-. II 11 ■ I I ■ 1 1 I .1 . ■ .■■-.. . t 

94 For the oonstniotton of the Mt of 1822-^ oh. 84, f 1, (Bnpp. Ber. 
Oode, ch. 286, p. 280, § 1,) from whioh this seotion was taken, with aome 
ehangea enlarging its operation, see Oom, t. Jfo^in, 8 Leigh 809; Com* t« 
IwwH^ 4 Leig^ 676 ; Com. t. F&reavU^ Id. 686; Cbm. ▼. Bo^Sard, 11 Lei^ 
681; CcmpbOl S aU. T. OHi».,2Bob. 791; BaMifeT. Omu., 6 Giatt. 667 ; 
DavU y. Owk, 17 Gratt 617. • 

s ft The hidiotment on this statate nnurt allege thai the property taken 
away, fto., by the defendant la not hia own. Com, t* Itrael^ 4 Leigh 676. 

A party in aotnal and peaoeable poaaeBsion of land, which he daima aa 



228 raonsKTr— omsNCBB AGimr. 

stroy, deface, injare or lemove any momimeiit «?ected for 
tbe parpose of deBigQating the boondarieB of any town, tract 
or lot of land, or any tree marked^ for that parpoee, he 
shall be deemed gailty of a misdemeanor. (Acts 182&-S» 
p. 86, ch. 84, 5 1 ; 1885-6, p. 48, ch. 72, § 1 ; 188^7, p. 
112, ch. 118, § 88 ; 1889, p, 59, § 2 ; 1841-2, p. 69, § 2 ; 
1845-6, p, 65, ch. 91 ; 184^7, p. 80, ch. 92, § 4 ; 1847-8, 
p. 108, § 84, 35. C. Y. 1850, ch. 192, $ 84 ; Id. 1860, $ 63.) 

§ 81. Every person who shall wilfully and malidonsly 
break any window or door of the capitol, or in any conrt- 
boose, hoose of public worship, college, school house, town 
hall or other public building ; or who shall wilfully and nuu 
lidously iqjure or deface the capital, or any statuary in the 
capitol or on the capitol square, or in any other public build- 
ings, or on any public grounds, or any courthouse, house or 
public worship, or town hall, or other public building ; or 
shall wilfully and maliciously destroy or carry away fund* 
ture belon^ng to or in either of the said buildings, shall be 
guilty of a misdemeanor, and jihall be punished by a fine not 
exceeding thirty dollars, or by imprisonment in jail not 
exceeding sixty days, or by such fine and imprisonment 
both. (Acts 1866-7, p. 544, ch. 81, § 1.) 



his own, encloses it witk s f enoe. About four yeers afterwards another 
person, who claims the same land and has a better title to it, forcibly polls 
down and lemores the fanee. This is not a trespass for which a proseen- 
tion can be sustained nnder the statate of Feb. 14, 1SS8, Aets of 1S22-8, 
ch. 84, § 1. Oampbell dfe aU. t. Com,^ 2 Bob. 791. 

The oiroomstanoe of the property destroyed, injured, fto., being at the 
time on defendant's own land, does not take the case oat of the statace. 
Com. T. Peroaml, 4 Leigh, 686. 

Upon an indictment nnder the act of 1822-^ ch. 84, { 1, for remoiing 
the fence of P« and exposing and injniing his crop, if the defendant re- 
moved the fence nnder a daim of rig^t, belieying it to be his own, and that 
he had a banajide ri^t to it, he committed no offence against the statate. 
MaUlife t. O^m., 5 Gimtt 657. 

The indictment charges bat one offence- Id. 

se See Com. ▼. PowU, 8 Lei^ 719» 
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§ 82. Every person who shall cut down, pull up, girdle, or 
otherwise injore or destroy any tree growing in the grounds 
of the capitol, or in the grounds of any public square or 
grounds, without the consent of the governor, or of the 
county or corporation court in which said grounds or square 
is situated ; or shall wilfully and maliciously injure the 
fences or herbage of" the capitol grounds, or of any such 
square or grounds, shall be guilty of a misdemeanor, and 
shall be punished by a fine not exceeding the sum of thirty 
doUara. (Id. § 2.) 
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CHAPTER XVI. 

(O. T. GS. OXOVUO 

OF OFFENCES AGAIKBT PUBUO HEALTH. 



810. 
1« Selling nnsoand meat. 



810. ^ 

2« Adnlteimttng proTisioiu or 
medioiiie. 



§ 1. If a free persooy knowingly ^ sellany diseased, cor- 
rapted or anwholesome provisions, whether meat or drink, 
without making the same known to the buyer, he shall be 
confined in jail not more than six months, and fined not ex- 
ceeding one hundred dollars.^ (1 R. C. p. 551, ch. 137. 
Acts 1847-8, p. 112, ch. 9, § 1.) 

§ 2. If a free person fraudulently adulterate, for the pur- 
pose of sale, any thing intended for food or drink, or any 
drug or medicine, with any substance injurious to the health, 
he shall be confined in jail not more than one year, and fined 
not exceeding five hundred dollars ; and the adulterated ar- 
ticles shall be forfeited and destroyed. (Acts 1847-8, p. 112, 
5 2, 8.) 

1 The pnblio health may be injured by selling nnwholesome food ; and it 
is an indictable offence to mix anwholesome ingtedients in any thing made 
and sapplied f or the f ood of man. And if a master knows that hia servant 
pats into bread what the law haa prohibited, and the aenrant, from the 
qoantity he pats in, makes the bread anwholesome, the master is answerable 
criminally ; for he shoald have taken care that more than is wholesome was 
not inserted. In Rex t. IHa<m, 10 Mod. 886, the indictment was against 
the contract baker for a military asylom, for delivering, for the ose of the 
children belonging to the asylom, divers loaves containing nozioos mate- 
rials, which he knew. The evidence was, that they contained crade lamps J 
of alom, and that alnm was an anwholesome ingredient, and that the de- 
fendant's foreman made the loaves ; bat the jaxy foond that the defendant 
knew he ased alom. The defendant having been convicted, motions in 
arrest of jndgment, and for a new trial, were denied. To sapport an in- 
dictment for knowingly selling anwholesome provisions, the provisions sold 
mast be in sach a state as that, if eaten, they woold, by their noxloaa, an- 
wholesome and deleterious qoalities, have affected the health of those who 
were to have consomed them. State v. Norton^ 2^Irede]l 40. 
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9 
10, 



11. > 

12. ; 

13. I 

14.1 
15. 

16. 



CHAPTER XVII. 

[o. T. OH. ozoiy.] 



OF OFFENCES AGAINST PUBLIC JUSTICE. 



Of peijnzy; punishment for 
oommitting or procoring it. 

Bribes to offloera; for vote, 

opinion, &o. 
Bribes to ofELceis, to prevent ser- 

▼ioe of prooess, or influenoe 

their opinion or decision. 
Any person aiding escape of a 

prisoner. 
Officer permitting escape of 

prisoner, oonyioted or not. 
Prisoner escaping from jul, if 

oonyicted, or if not. 
Officers and others refusing to 

execute or aid in execnSng 

process. 
Persons failing to obey order 

of jnstioe to prevent breach 

of the peace* 
Concealing or oomponnding 

offences. 



Sbo. 

"1 

18.) 
19. 



20. 



21. 



22 
23 
24. 



:} 



25. ") 

26. ) 
27. 



Extortion or frandnlently issn- 
ing fee bills for more than is 
allowed by law. 

Oflicer makmg false entxy, or 
destroying, &c., records of 
his office. 

Persons convicted nnder two 
previons sections, disabled 
to hold office. 

Stealing or destroying pnblic 
records. 

Snmmoning or procoring juror 
to act pailialfy. 

Cases in whidi courts and 
judges may punish for con- 
tempt. 

limitation of such i^wer, with- 
out a jury, and without a rule 
when pafty not present. 

Obstructing justice by threats 
or force. 



Perjury and bribery. 



§ 1. If a person, to wbom an oath is lawfully administer- 
ed on any occasion, shall on such occ^ion willfully swear 
falsely touching any material matter or thing, he shall he 
guilty of peijury.* (1. R. C. p. 571, ch. 148, § 1. Acts 
1847-8, p. 105, ch. 6, § 1.) 



1 Perjury, by the common law, appears to be a willful false oath by one 
who, being lawfully required todepose the truth in any proceeding in a course 
of justioe, swears absolutely in a matter of some consequence to the point 
in question, whether he be believed or not. 1 Hawk. P. C. oh. 69. § 1 ; 8 
Inst 164; Com. Dig. tit. Justice of the Peace (B;. 102; Bac. Abr. tit. Per- 
jury. 

By the oommon law, perjury was limited to false oaths taken in judicial 
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prooeedinga; bat by « general proriiiioii of the statote, ihe^offenoe is az- 
tended to other oaths, and the pxmishment made much more penaL Mayors 
Guide to Mag. 501. 

At common law, as well as under the statnte, fonr things are neoesuzj to 
constltate this offenoe : 1. The oath mnst be willful. 2. It mnst be falsa. 
8. It mnst be taken before competent anthority. 4. The thing sworn to must 
be material Ibid; 1 Hawk. P. C. ch. 69, f 2^; Beao. Cr. Co. 999-1008; 2 
Boss. 618, note 2 ; Id. 621 ; 8 Inst 166 ; 2 Archb. Cr. Prac. A PL 7th adL» 
top. p. 951. 

It is not essential that the false oath be credited, or that any one is ag- 
grieyed by it, to constitute this offenoe, inasmuch as a prosecution for par- 
jury is not founded on damage to a party, but on the abuse of public justca. 
1 Hawk. ch. 69, § 9. 

It is not matarisl in what from the oath is administered, proTided tha 
party at tha time, proposes such form to be binding on his consdenoe. 
State T. WKUenhtint, 2 Hawk. 458; Cofn. t. Knight, 12 Mass. 27i;Camp' 
beUT. People, 8 Wend. 686; State t. Cojf^, N. C. Term B. 272; S. C. 2 
Mnrphay 820 ; State t. WUherow, 8 Murphey 158. 

An afflrmatlon, whan if it were an oath would be perjury, is also a par- 
Jury. 2ChittyCr. L. oh. 9; Buss, on Cr. b. 5, ch. 1; Hawk. b. 1, ch.e9; 
8 Inst. 168 168; 16 Yin. Abr. 307; Boscoa on Cr. Evid. 8ae also C. V. 
ch. 16, § 17 ; 2 Matt. Dig. 767. 

The swearing falsely before a person not authorized to adminstar tha 
oath, is not paijuiy. Com. y. WUUarMon, 4 Gratt. 554. 

The swearing falsely before a clerk that a person applying for a mar- 
riage license is oyer twenty-one years of age, is not perjury. Idem. But 
see C. y. ch. 168, § 16, p. 632; 2 Matthews* Dig. p. 431, note 1. 

Peijuiy may be committed by the defendant, in taking an oath before a 
justice, on a trial of a warrant for debt, that the defendant did not sign tha 
order on which the warrant was founded. Com, y. LUton, 6 Gratt. 691. 

In an indictment for perjuiy, in taking a false oath before a regimental 
court of inquiry, the indictment ought to set forth of what number of 
officers the said court of inquiry consiBted, and what was their respectiye 
rank, so as to enable the court to discern whether the said court was or was 
not constituted according to law. Conner y. Com, 2 Ya. Cas. 30. And tha 
indictment should distinctly and directly set forth what was the inquiry than 
and there making by the said court of inquiry, so to enable the court to 
know whether the matter deposed by the defendant was or was not material 
or pertinent to the said inquiry. S. C. 

What is a sufficient information for perjury committed by a juror on his 
wnr dire. Com, y. BtoekUy, 10 Leigh 678. 

Indictments for perjury must be according to the common law. Com. t. 
Lodge, 2 Gratt. 579. 

An indictment for perjury, in swearing to answer in chancery, should 
set out the whole bill and answer. Ibid. 

Indictment againstan insoWent debtor for perjury, in swearing to a sdiadula 
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which did not disoover certain debts owing to him, held bad, on demurrer, for 
not averring that he well knew and remembered that the <nmtted debts were 
then jQsUy due and owing to him. Com. v. Oaokj 1 Bob. 729. 

An indictment for perjury, in giving false testimony before a grand jury, 
charges that defendant, being duly sworn, '* did depoee and give evidence to 
the grand Jury in substance and to the eifeot following ; " (stating the testi- 
mony ;)*'foA»dA $aid evidence teas vnUfaUy faUe and corrupt^ for in truth," 
Jbc.; (falsifying the facts deposed to ;} " and so the defendant did, in manner 
and form aforesaid, commit mllfkU and corrupt perjury, '* On general 
demurrer to the indictment, heldj here is no sufficient averment that the de- 
fendant vfiUfUlly or eorruptiy swore falsely, and the indictment is defective, 
as well at common law as under the statute. Thomae v. Com., 2 Bob. 795. 
See ITie King v. Richard, 7 DowL & By. 665, 16 Eng. Com. Law Bep. 814 ; 
Cdx'9 case, 1 Leach's 0. L, 71 ; The Kingy. Stephens, 5 Bam. A Cress. 246, 11 
Eng. Com. Law Bep. 216 ; Beepubliea v. Newell, 3 Yeates 407. 

A demurrer to an indictment for perjury sustained. Com. v. Roach, 1 
Gratt.561. 

Upon an indictment for perjury, where it is a question whether the oath 
taken is legal perjury, the court should not quash the indictment, but should 
put the defendant to his demurrer. Com. v. Litton, 6 Gratt. 691. 

An indictment for peijury must shew that the evidence which the de- 
fendant gave was material ; and, therefore, if the evidence which the de- 
fendant gave before the grand jury is not shewn clearly on the face of the 
indictment to relate to an offence committed within the county, the in- 
dictment is defective. Com. v. Pickering, 8 Gratt. 628. 

In a prosecution for perjury the defendant was charged with giving false 
testimony on the trial of a certain warrant for a debt due by account /(>r 
rent ; and to support the charge, the attorney for the commonwealth gave 
in evidence a warrant which appeared to be for a debt due by account, but 
the debt was not in the nature of rent: Held, that the warrant given in evi- 
dence to the jury, being variant from the description contained in the in- 
dictment, was not admissible evidence under the saicl indictment. Com. v, 
Hickman, 2 Ya. Cas. 328. 

Two witnesses are not essentially necessary to contradict the oath on 
which the perjury is assigned, but there must be something more than the 
oath of one^ to shew that one party is more to be believed than the other. 
Regina v. Boulter, 1 Bennett & Heard. Lead. Cr. Ca. 494 ; S. C. 16 Jurist 
185 ; 6 Cox, C. C. 643 ; 3 Car. A Kir. 236 ; Woodbeck v. Keller, 6 Cowen 118 ; 
gThe State v. Bayward, 1 N. A McCord'547 ; Com. v. Parker, 2 Cuahing 222 ; 
The (iueen v. Muecot, 10 Modem 198 ; The State v. Molier, I Devereuz 268 ; 
Beai T. Mayhew, 6 Car. Jb Payne 315 ; 1 Greenl. Ev. § 257. The case of TJie 
United Statee v. Wood, 14 Petres 440, has gone further, holding that no 
living witness, not even one, is absolutely requisite ; but that d:civnentary 
or written evidence may be of such a character, as to produce that high 
degree of evidence, requisite to overcome the oath of the defendant, and the 
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§ 2. A free person who commits or procares another per- 
son* to commit perjury, shall, if the peijury be on a trial for 
felony, be confined in the penitentiary not less than one nor 
more than ten years ; and if it be on any other occasion, be 
confined in jail one year, and be fined not exceeding one 
thousand dollars. (1 R. C. p. 571, § 1, 2. Acts 1847-8, p. 
105, § 2, 4.) 

§ 8. He shall, moreover, on conviction thereof, be adjudged 
forever incapable of holding any post mentioned in the first 
section of chapter twelve," or of serving as a juror, or giving 
evidence as a witness. (Id.) 

§ 4. Any free person who shall corruptly give, oflfer or pro- 
mise to any executive, legislative or judicial officer, after his 
election' or appointment, and either before or after he shall 

presomption of innooence. 1 Greenl. Ev. § 258; 2 Axohb. Cr« Pfao. k PL, 
7th edi., top. p. 976-7. 

It is no objection now, that the witness, to prore the perjnry, is s psxty 
injured by the offence, R, t. Broughton, 2 Btr. 1230 ; Abrciham v. Sunn, 
4 Bnzr. 2255; B. y. Boston, 4 East 581. 

* Snboznation of peijnzy, is the oif enoe of proooring another to take sadi 
false oath as constitntes perjnzy in the principal, and is pnnished as perjmy 
is pnnished. Deao. Gr. Ga. 998; Cam t. Dougloi, 5 Mete. Bep. 241. 

An indictment for sabomation of perjnzy mnst allege that the witness, 
charged to haye been suborned, testified; and an omission in this respect 
will be fatal State v. Leach, 27 Vt Bep. 817. But it is not neceesaiy, in 
an indictment for attempting to suborn a witness, that the fact which the 
defendant attempted to procure the witness, to swear to, should be state^ 
spedficaUy ; as that fact would only be eyidence to show qw> animo, the 
bribe was offered, it may be shewn by other circumstances. BtaU t. Bold' 
ing, 1 McGord 81. See Clc^rk'e ease. 6 Gratt. 675 ; NuUer'e ease, 8 Giatt. 699. 

Subornation of perjury may be proved by the testimony of one witness. 
Oom. T. Dougalee, supra. 

* Any post of profit, trust or emolument, dyil or military, legislatiye, 
executiye or judicial, under the goverment of this Gommonwealth. O. V. A^ 
12, § 1, p. 84. 

* In a prosecution against a justice of the peace for voting corruptly upon 
the election of a clerk or commissioner of the revenue, it must be alleged 
with certainty that an election teas holden, and that the vote was given at 
that elecftion. Neweli v. Com,, 2 Wash. 88. The case of Ths Common- 
fMaUh V. CMaghan, de,, 2 Va. Gas. 460, was a proceeding by information 
for an offence of this nature. In that case the offence was Jield to be a mis- 
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have been qualified, or shall have takea his seat, any gift or 
grataity, with intent to inflaence his act, vote, opinion, 
decision or judgment on any matter, question, cause or 
proceeding, which is or may be then pending, or may by law 
come or be brought before him in his offical capacity, shall 
be confined in jail one year, and be fined not exceeding one 
thousand dollars. (1 R. 0. p. 559, ch. 145, § 1, 2. Acts 
1847-8, p. 105, § 5, 6.) 

§ 5. Any executive, legislative or judicial officer who shall^ 
corruptly, accept any gift or gratuity, or any promise to 
make a gift, or do any act beneficial to such officer, under 
an agreement, or with an understanding that his vote, 
opinion or judgment shall be given in any particular manner 
upon a particular side of any question, cause or proceeding, 
which is, or may be by law, brought before him in his official, 
capacity, or . that in such capacity he shall make any partic- 
ular nomination or appointment, shall be confined in jail 
one year, and fined not exceeding one thousand dollars, 
and shall moreover forfeit his office, and be forever inca- 
pable of holding any post mentioned in the first section of 
chapter twelve.* (Id.) 

§ 6. If any officer authorized to serve legal process, 
receive any money or other thing of value for omitting, or 
delaying* to perform any duty pertaining to his office, he 
shall be confined in jail not more than six months, and be 



demeanor at oommon law, for which an information would lie; and the 
infoimalion was adjudged good and sufficient upon general demurrer. 8 
Bob. Pr.(old edi.) 69. 

* See atUSj note (2). 

* This section furnishes the cmUUnff or delaying to perform any duty per- 
taining to the office of one who is authorized to serve legal process ; not the 
doing any act Old v. Cam,^ 18 Oratt. 915. 

The presentment should follow the terms of the statute, or must use 
terms which show condusively, or beyond any rational doubt to the con- 
trary, that the accused iB guilty of the offence described in the statute ; and 
unless this is done, the addition that '^ so that tHe accused did receive 
money for omitting and delaying to perform a duty pertaining to his office 
as constable/* Ac, will not cure the defect. Id. 
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fined not exceeding one hundred dollars. (Acts 1847-8, p* 
108, § 20.) 

§ 7. Any free person who gives or offers, or promises ta 
give any money or other thing of value to a commissioiK^ 
appointed by a court, auditor, arbitrator, umpire or juror, 
(although not empanneled,) with intent to bias his (q[>inioii 
or influence his decision in relation to any matter, in which 
he is acting or is to act ; and any such commibsioner, audi- 
tor, arbitrator, umpire or juror, who, corruptly, takes or re- 
ceives such money or other thing, shall be confined in jail six 
months, and fined not exceeding five hundred dollars. (1 B. 
C. p. 572, ch. 148, § 8, 4. Acts 1847-8, p. 106, § 7, 8.) 

Escapes ; failure to execute process ; conceaUng or compounding 

offences. 

§ 8. Where a person is lawfully detained as a prisoner in 
any jail, prison or custody, if a free person shall convey 
any thing into the jail or prison, with intent to facilitate the 
prisoner's escape therefrom, or shall,- in any way, aid such 
prisoner to escape, or in the attempt to escape from such jail, 
prison or custody, or shall forcibly rescue, or attempt to 
rescue, him therefrom, such free person, if the rescue or 
escape be eftected, shall, if the prisoner was detained on a 
conviction or charge of felony, be confined in the penitentiary 
not less than one nor more than five years, and if the same 
be not effected, or if the prisoner was not detained on such 
conviction or charge, be confiDed in jail six months, and 
fined not exceeding five hundred dollars. (Acts 1847-8, p» 
106, § 9, 10.) 

§ 9. If a jaijpr or other oflicer voluntarily sufter a prisoner 
convicted of or charged with felony to escape from his cus- 
tody, he shall be confined in the penitentiary not less than 
one nor more than five years. (Id. § 11.) 

§ 10. If a jailor or other officer negligently sufter a person 
convicted of or charged with felony, or voluntarily or negli- 
gently suffer a person convicted of or charged with an 
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offence not a felony, to escape from biB custody, or willfally 
-refuse to receive into his custody, any person lawfully com- 
nutted thereto, he shall be confined in jail not more than 
six months, or be fined not exceeding five hundred dollars. 
(Id. § 11, 12.) 

$ 11. A free person confined in jail on conviction of a 
criminal offence, who escapes thence by force or violence, 
shall be confined in the penitentiary one year, if previously 
sentenced to confinement therein, or be confined in jail six 
months, if previously sentenced to confinement in jail ; the 
term of confinement under this section to commence from 
the expiration of the former sentence. (1 B. C. p. 595, ch. 
165. Acts 1847-8, p. 107, § 13.) 

§ 12. If a free person, lawfully imprisoned in jail and not 
sentenced on conviction of a criminal ofieoce, escape from 
jail by force or violence, he shall bo confined in jail not 
exceeding one year. (Id. § 14.) 

§ 18. If any officer willfully and corruptly refuse to exe- 
cute any lawful process, requiring him to apprehend or con- 
fine a person convicted of or charged with an offence, or 
shall, willfully and corruptly, omit or delay to execute such 
process, whereby such person shall escape and go at large, 
such officer shall be con^ned in jail not more than six 
months, and be fined not exceeding five hundred dollars. 
(Id. § 15.) 

§ 14. K a free person shall, on being required by any 
sheriff or other officer, refuse or neglect to assist him in the 
execution of his office in a criminal case, or in the preserva- 
tion of the peace, or the apprehending or securing of any 
person for a breach of the peace, or in any case of escape 
or rescue, he shall be confined in jail not more than six 
months, and be fined not exceeding one hundred dollars. 
(Id. § 16.) 

§ 15. If a free person, being required by a justice on view 
of a breach of the peace or other offence, to bring before 
him the offender, shall refuse or neglect to obey the justice,' 
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he shall be panished as is provided in the preceding section 
for refosiDg to assist a sheriff; and if the justice declared 
himself to be such, or if he be known to the offender, 
ignorance of his office shall not be pleaded as an excuse. 
(Actsl847-8, p. 107, §18.) 

§ 16. If a free person, knowing of the commission of an 
offence, take any money or reward, or an engagement there- 
for, npon an agreement or understanding, express or im- 
plied, to compound or couceal such offence, or not to prose- 
cute therefor,* or not to give evidence thereof, he shall, if 
such offence be felony, be confined in jail not more than one 
year, and fined not exceeding five hundred dollars ; and if 
such offence be not a felony, unless it be punishable merely 
by a forfeiture to him, he shall be confined in jail not more 
than six months, and fined not exceeding one hundred dol- 
lars. (1 R. C. p. 616, ch. 170, § 2. Acts 1847-8, p. 107, 
§19.) 

Extortion, Making false entry in, or embezzling or destroying 

a record. 

§ 17. If any officer, for performing an official duty for 
which a fee or compensation is allowed or provided by law, 
knowingly demand and recdve a greater fee or compensa- 
tion than is so allowed or provided, he shall be fined not 
exceeding fifty dollars. (1 B. C. p. 660, ch. 146. Acts 
1847-8, p. 108, § 21.) 

§ 18. If any person, authorized by law to charge fees for 
services performed by him, and issue bills therefor, fraudu- 
lently issue a foe bill for a service not performed by him, or 
for more than he is entitled to, he shall be fined not exceed- 
ing five hundred dollars. (1 B. C. p. 818, ch. 146. Acts 
1847-8, p. 108, § 22.) 

§ 19. If a clerk of a court, or other public officer, fraudu- 
lently make a false entry, or erase, alter, secrete or destroy 
any record in his keeping and belonging to his office, he 

* See Jones t. Bice, 2 Bennett and Heard's Lead. Or. Cas. 278-284. 
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shall be confined in jail not more than one year, and fined 
not exceeding one thousand dollars. (1 B. C. p. 278» ch. 
77, § 2. Acts 1847-8, p. 108, § 28.) 

§ 20. Every person convicted under either of the two 
preceding sections, shall moreover forfeit his office, and be 
forever incapable of holding any post mentioned in the first 
section of chapter twelve.' (Id. § 22, 23.) 

§ 21. If a free person steal, or fraudulently secrete or 
destroy a public record, or part thereof, he shall, if the 
offence be not embraced by the nineteenth section, be con- 
fined in jail not more than one year, and fined not exceed- 
ing one thousand dollars. (1 B. C. p. 572, ch. 149. Acts 
1888, p. 70, ch. 91.) 

» 

Summoning or procuring juror to act partially. Contempts of 

court. 

§ 22. A sheriff or other officer who, corruptly, or through 
favor or ill will, shall summon a juror, with intent that such 
juror shall find a verdict for or against either party, shall be 
fined not exceeding five hundred dollars, and forfeit his 
office., and be forever incapable of holding any poet men- 
tioned in the first section of chapter twelve. • (Acts 1847-8, 
p. 108, § 25.) 

§ 28. K any free person shall procure, or attempt to pro- 
cure, a jurorto be summoned,^ with intent that such juror 
shall find a verdict for or against either party, be shall be 
fined not exceeding five hundred dollars. (Acts 1847-8, p. 
108, § 26.) 

§ 24. The courts and the judges, and justices thereof, may 

issue attachments for contempts,^ and punish them summa^ 

■ - - 

^Seeanftf, note (2.) 

* See ante^ note (9.) 

' The oooits, ex tuee$$UaU rei, have the power of protecting the admin- 
istration of jTiBtioe, with a promptitade oalonlated to meet the ezigenoy o 
the partionlar case, and to cmah the immediate eviL Oraham, Baron, in 
CUmefU*$ ea$e, 11 Price 68 ; alao reported in 4 Bam. A Aid. 21S, 6 Eng. 
Oom. Law Bep. 408. It ia, therefore, incident to every saperior ooort of 
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rily, only in the oases following : (Acts 1830-81, p. 48, eh. 
11, § 25 ; 1847-8, p. 159, ch. 24, § 1.) 

Ftrslf Mbbehavior in the presence of the conrt,' or so 
near thereto as to obstnict or interrupt the administration 

of justice.* 



joflftioe to have power to flne and impriBon for contempt The power is 
inherent per legem terra, and as much so as any of those powen which the 
oonrts exercise by Tirtoe of their Jnriadiofcion in enforang Jvdgmsnts 
founded on cases detennined by means of a J vy. Wood^ Baion, in B, 0. 

In England f the power is exercised not only where there is a physical 
neoesBity for the exercise of it, as in the case of immediate contempt in the 
presence of the court, or the actual distorbance of its proceedings, but also 
when the conduct of a perwn is calcnteted to disturb by its efFeots the eren 
course of justice. Qrahamf Baron, in 8. C. See on this subject, OU^ 
ham's eoMt 1 Moody ft lialkin 1S6, 22 Eng. Com. Law Bep. 27S ; and 
Wigley's ea$e, 7 Car, ft Payne 4 ; 82 ^ag Com. Law Bep. 415. 

A commitment for a contempt^ being a commitment for punishment, 
must be for a time eertainj and not till the offender be dischaiged by due 
course of law. The King y. Jameiy 5 Bam. ft Aid. 894. A justice of the 
peace committing for a contempt of himself in his office, cannot commit 
for punishment, unless by warrant in writing. Mayhew y. Loeke, 7 
Taunt. 68. 

A contempt of court is in the nature of a criminal offence ; and the pro- 
ceeding for its punishment is in the nature of a criminal proceeding. The 
judgment in such a proceeding can be reviewed, by a superior tribunal only 
by writ of error, and not always in that way. BaiUmore A Ohio H. B. Co. 
v. CUy of Wheeling, IS Gratt 40, 57« 

" In the case of The Com. v. Btuart et als,, 2 Ya. Cas. 820, a rule was 
made upon the defendants to shew cause why an attachment should not 
issue against them, for riotous and disorderly conduct committed by them 
in the presence of a judge of a circuit court, at a tavern, during the recess 
of the court. The riotous and disorderly conduct whs at nig^t, after the 
court had adjourned for the day. The circuit court adjourned the ques- 
tion whether, in such case, the defendants could be proceeded against by 
attachment as for a contempt ; and the General Court held that the rule 
ought to be discharged. 

Where an attack is made upon a judge, during an interval of adjonm- 
ment, on account of his judicial proceedings in court, sudli attack does 
amount to a contempt of court, for which the party is liable to be fined or 
impriBoned, or both. Com. v. Dandridge, 2 Va. Cas. 408. 

' A circuit superior court orders a eubpcMa for witnesses to attend the 
grand jury then in session, and they intentionally conceal themselves from 
the sheriff to prevent the process from being served, and so pzevent it from 
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Secondly f Violence or threats of violence to a judge, jus- 
tice or officer of the court, or to a juror, witness or party 
going to, attending, or returning from, the court, for or in 
respect of any ajftor proceeding had, or to be had, in such 
conrt. 

Thirdly f Misbehavior of an officer of the court, in his 
official character. 

Fourthly f Disobedience or resistance of an officer of the 
court, juror, witness or other person, to any lawful process, 
judgment, decree or order of the said court. 

§ 25. No court shall, without a jury, for any such con* 
tempt as is mentioned in the first class embraced in the pre- 
ceding section, impose a fine exceeding fifty dollars, or im- 
prison more than ten days. But in any such case the court 
may empanel a jury (without an indictment, information or 
any formal pleading) to ascertain the fine or imprisonment 
proper to be inflicted, and may give judgment according to 
the verdict. (Acts 1880-81, id. ; 1847-8, id. § 2.) 

§ 26. No court shall impose a fioe for a contempt, unless 
the defendant be present in court, or shall have been served 
with a rule of the court to shew cause on some certain day, 
and shall have failed to appear and shew cause/^ (Id.) 

■■ ■ 111. ■! ^— ^M 

being served, tiU the grand jury is diaoharged : Held, upon the oonstmotion 
of the statute of 1880-31, oh. 11, § 25, that this is not a contempt^ puiiah* 
able by the oourt in a smnmaiy manner. Com. v. Deskin and ot\er»f 
Leigh 685. 

10 In the case of Tha People v. Van Wycky 2 Oaines^s Bep. 838, the de- 
fendant shewed cause by affidavit, and it was insisted that he ought to 
appear in person. The court said, ** We aU think it would produce great 
oppression and unneceteary expense, to compel a party, who may be per- 
fectly innocent^ to appear in person on a rule to shew cause. Why bring 
a man from Ontario to New Yorky to swear that he was sick and therefore 
unable to attend on a mbpmna, when that fact can be as easily communi- 
cated by his affidavit properly taken ? An attachment might almost as weU 
go in the ftnt instance. We therefore think the defendant's personal 
attendance was unnecessary," 

An attachment for a contempt in not attending the court as a witness, 
ought not to issue untU a rule has been served upon the party to shew cause 
why it should not Morris v. Creel, 1 Va. Oas. 883. 



242 PUBLIC JUSTICE — OFFENCES AGAINST. 

« 

§ 27. If any person, by threats or force, attempt to intimi- 
date or impede a judge, justice, juror, witness,^ or an officer 
of a court, in the discharge of his duty, or to obstruct or 
impede the administration of justice in a^ court, he shall 
be prosecuted as for a misdemeanor, and punished by fine 
and imprisonment, or either, at the discretion of a jury. 
(Acts 1830-81, p. 48, ch. 11, § 25 ; 1847-8, p. 169, ch. 
24, § 4.) 

An attoohment for a oontempt has no other objeot than to bring the 
party into ooiirt« If the party, npon being aerved with a role toahewoaaae 
why an attachment ahoold not iaaiie, appear in ooort in person, and instead 
of moving to diaoharge the role, submit to answer to interrogatories, and 
by his answers fail to porge the contempt, there is no neoeoaity to go 
throogh the formality of an attachment and a repetition of the interroga- 
tories, but the court may proceed at once to judgment. Dandridge^B ease^ 
2 Ya. Oas. 426-7. 

Both the rule and attachment are dispensed with, when the oontempt is 
committed in the face of the court Id. 

n Using means to prevent^ and preyenting a witness from attending 
court, who had been duly summoned, is a contempt of court, which may be 
punished by information. Cam. v. Feelffy 2 Ya. Cas. 1. 

What is sufficient certainty in such information. Id. 
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CHAPTER XVIII 



[O. ▼. OB. OlOVill.] 



OF OFFENCES AGAINST PUBLIC POLICY. 



Gaming; htteriei (md UftUry UckeU. 
Sao. 

1. 1 Keeping or permitting faro 

> bank and otner gaming to- 

2. J bles, pnniBhed. 

8. llioae aiding them as door- 
keepexB, &o.» pnniahed. 

4. > Betting at sach table, or losing 

5. > twenty dollars at any game. 

6. Gaming by negroes or white 

persons with them. 

7. ") PennittinggamingbyataTeni 

> keeper. His Imowledge of 
} it wnen presnmed, 

Tayem keeper, Ac., hiring to 
another any oat-honse, fta, 
for pmpose of gaming. 

Winning by cheating or other 
fraud* 

Betting on election or appoint- 
ment. 

Baying, selling or transferring 
lottery tickets prohibited. 

Punishment for beina con- 
nected with lotteries or 
raffles, or buying or selling 
tickets. 

Money, Ac. , drawn or proposed 
to be drawn in such lottery, 
forfeited. 



8. 
9, 



10. 
11. 
12. 
18. 



14. 



Undhfi^rtered banks and Ulegal Hreu- 

laUon. 



15. 
16. 
17. 



1 



Members of unchartered bank, 
and persons issuing, passing 
or receiving notes for drou- 
tion contrary to law, pun- 
ished. 



Saa 

18. 



19. 



20. 



21 
22 
23. 



:} 



24. ) 
26. I 



Also, those bringing into State, 
for circulation, notes under 
five dollars. 

Fine for issuing notes under 
five dollars. Who deemed 
issuer. How fine recovered. 

To whom fine is payable. Evi- 
dence required. 

Private action given. Penal- 
ties cumulative. 

Act applicable to scrip as well 
as to notes. 

All previous sections remedial. 
Attorneys* fees in such cases. 



I^ee negroes illegallg in the State. 



26. 
to 
27. 



J 



When free negro brought into 
State, or remaining in the 
State, contrary to mw. Pro- 
ceedings agaList him, and 
persons bringing him in. 



28. 
29. 
30. 



31. 



Other offences against policy^ 

Crediting students contrary to 

law, how punished. 
Inspector of tobacco issuing 

false receipt. 
Givinf^ or receiving reward for 

votmg at elections. 
Importing convicts or slaves 

contrary to law. 



Gaming ; lotteries and lottery tickets, 

§ 1, A free person , who sball keep or exhibit a ^ming 
table, commonly called A B G, or E table, or faro bank. 
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or a table of the like kind/ under any denomination, 
whether the game or table be played with cards, dice or 
otherwise, or who shall be a partner, or concerned in inter- 
est, in the keeping or exhibiting such table or bank, shall 
be confined in jail not less than two nor more than twelve 
months, and be fined not less than one hundred nor more 
than one thousand dollars. Any such table or £eiro bank, 
and all money staked, or exhibited to allure persons to bet, 
at such table, may be seized by order of a court or under 
the warrant of a justice, and the money so seized, after 
deducting therefrom one-half for the person making the 
seizure, shall be forfeited, as is provided in the twenty-fourth 
section' of chapter fifty-one, in respect to the forfeiture 
declared by that chapter, and the table and &ro bank 
burnt. (1 R. 0. p. 665, § 11 ; p. 566, § 17, 18 ; 1827-8, 
p. 28, ch. 86, § 4 ; 1847-8, p. 113, ch. 10, § 1.) 

§ 2. If a free person knowingly permit a gaming table or 
fSaro bank, such as is mentioned in the preceding section, to 

' The dirtinotiTe feature in the character of the games called ABC and 
£ O and Faro Bank is, that the ehancM of the game are unegwUy all other 
things being equal, and those unequal ehancee are infa/tor of the exhiHtor 
of the games or tables. If other games resemble those standard games in 
this distinotiTe f eatore, they come within the terms of this section of the 
act, being gaming tables **of the same or like kind," and are liable to the 
penalties denounced against those standard games, whateyer may be the 
denomination of those other games, and whether played with cards, dice, 
or in any other manner. Under this construction, the exhibitor of a gam- 
ing table called Ifap-hasard, alias BUnh-hoMord^ alias Snickup^ alias 
Stoeat, was held to be liable to the same punishment with the exhibitor of 
faro bank. Com, v. WyaU, 6 Band. 694. 

An indictment for gaming under this section of the Oode, must charge 
the playing of one of the games spediied ; or it must show by ayerment 
that the gaming charged is of the like kind as those speciiied ; that is, that* 
the chances of the game are unequal, aU other things being equaL H^f 
T. Com. 14 Oratt. 648. 

' The section of the Code to which reference is made is in the following 
words, to wit : *' Every forfeiture declared by this chapter shall, when in- 
curred in a town whereof there are oyerseers, be to such town ; and when 
incurred without such town, be to the oyerseers of the county." 0. V. 
1860, ch. 51, § 24. 



• 
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be kept or exhibited on any premises in his occupatiouy he 
8hall be confined in jail not more than one year, and fined 
not less than one hundred nor more than one thousand dol- 
lars. (1 R. C. p. 567, § 17. Acts 1847-8, p. 118, § 2.) 

§ 8. If a free person shall act as door-keeper, guard or 
watch, or employ another person to act as such, for a keeper 
or exhibitor of a gaming table or faro bank, or shall resist, 
or hy any ' means or device prevent, hinder or delay the 
lawful arrest of such keeper or exhibitor, or the seizure of 
the table or bank, or money exhibited or staked thereat, or 
shall unlawfully take the same from the person seizing it, 
he shall be confined in jail not more than one year, and 
fined not exceeding one thousand dollars. (1 B. C. p. 565, 
§ 12, 25. Acts 1847-8, p. 113, § 4.) 

§ 4. If a free person het or play at any such table or bank 
as is mentioned in the first section,' or if at any ordinary, 
race-field^ or other pubUc place,' he play' at any game,' 
except bowls, chess, backgammon, draughts, or a licensed 

* Under the law as it now stands, if a person be presented for playing or 
'betting at faro, the objection may be expected to be made, that it was not 
at A public place ; the words C* ^^ o' P^y <^^ ^ny such table or bank as is 
mentioned in the flzst section**) are inserted to preyent any inch question. 
Bep. Rev. G. V. p. 977, note. 

^ What shall be deemed a race-field^ within the meaning of the act to 
preyent nnlawfol gaming. Com, v. WUean, 9 Leigh 648. 

^ Presentment for gaming charges defendant with playing at onlawfnl 
game '^ at the honse of B. L. in B., in the county of P. William." The 
presentment is fatally defective in not charging that the hous<^ where, ftc., 
was an ordinary or public place. JSord v. Com. 4 Leigh 674. 

A presentment *' for unlawfully playing cards at the grocery of D. and 
C." is defectiye in substance, for not alleging the groceiy to be a public 
place. MoberU et al. y. Com. 10 Leigh 686. 

A presentment for playing at cards must charge that the place at which 
* it occurred was a public place at the time of such playing ; the name of the 
place not of itself importing that it was at all times a public place. Bishop 
y. Com, 13 Gratt 785. 

What is not a public place in contemplation of the act to suppress gam- 
ing. Com. y. Vandine, 6 Gratt 689. 

A store-house in a village, late at night, after persons cease to oome to 
the store to purchase goods, and the door is locked, is not a public place. 
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game, or bet on the sides of those who play, he shall be 



within the meaning of the statnte against gaming. Com. t. FeamU^ 8 
Giatt 5S5. 

A preaentment for pUjing at oards **at or near** a plaoe, ia obJeetiaBable 
for uncertainty. Bukop y. Om., $upra. 

On a presentment for gaming, the defendant was charged with the 
offence committed at the booth of Prioe Skinner; the pioof was of gam- 
ing at the booth of Clarke^ the said Skinner having no xi^t, interest or 
agency in the booth ; this proof is insoflloient to support the diaige. Ootn, 
T. ButU, 2 Ya. Gas. 18. 

Indictment for gaming, charges defendant with nnlawfoUy playing with 
cards, to wit, at the game of aU faur$j of loo^ and of toAtM, at a pabHe 
place, to wit, at the store-house of G. H. ft Go. : Meld^ 1. That to coniict 
the defendant, it is incumbent on the prosecutor to prore, that he played 
at some one of the games speciiied in the indictment ; and 2. That if the 
playing was at the store-house of G« H. ft Go., in the nig^t time, after the 
businesB of the day was at an end, and the doccs closed, the store-house in 
that state of things, prima facidy was not a public place, though it was so 
when it was open to the public in the day time. Windear y. C(fm, 4 
Leigh 680. 

A room in an out-house within the enclosure of a tayem lot, which had 
at one time been used in connection with the tavern, and the room over 
which is still so used, haying been rented by a third party and held, used 
and controlled by him, independent of the proprietor of the tayem, thou^ 
the occupier boarded at the tavern, and the servants belonging to it at- 
tended to the room, is not a part of the ordinary, nor is it a public place, 
in the sense of the act, Gode, oh. 198, § 4, p. 743. FureeU v. C^mL 14 
Gratt. 679. The cases of Walker v. The Com, 2 Ya. Gas. 515; Woriham 
v. Com, 5 Band. 669 ; Com, v. Baunden^ 5 Leig^ 751 ; Farmer v. Cbm. 
8 Leigh 741 ; and Linkcui v. Com. 9 Lei^ 608, may be referred to for the 
purpose of ascertaining what houses and places have been held to be tav- 
erns and public places within the meaning of the statute, 1 Bev. Gode, oh. 
147, p. 566, § 16. 

* The act of plasring cards in a tavern or at a public place, whether the 
person so playing bets or not, is an offence. Com* v. TVrry, 2 Ya. Gas. 77. 

Betting on a hone-race is not within the meaning of this section of the 
statute. Com, v. SheUon et ale. 8 Gratt 592. **The whole history of our 
legislation in regard to the subject of gaming, and the unifoxm peculiarity 
of the language in which that legislation has been expressed, seem most 
strongly to discriminate horse-radng or other sport or pastime from the 
gaming which was made criminal ; and to exdude it from the operation of 
this section of the law.'* Per Lomax, J. in delivering opinion of court tn 
a G. page 598. 

^ An indictment for playing at cards at a public place may be sustained 
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fined' thirty dollars, and shall, if required by the court, 
give security for his good behavior for one year, or, in de- 
fieiult thereof, may be imprisoned not more than three 
months. (1 R. C. p. 568, § 6. Acts 1847-8, p. 114, § 6.) 

§ 5. If a free person, by playing or betting at any game 
or wager, elsewhere than at a public place, lose or win, 
within twenty-four hours, a greater sum, or any thing of 
greater value than twenty dollars, he shall be punished as 
in the preceding section. (1 R. 0. id. § 6. Acts 1847-8, 
id. § 6.) 

§ 6. If a negro play or bet at any game played with 
cards or dice, or bet on the sides of those who play at any 
such game, or if a white person play or bet with a negro at 
any such game, such playing or betting, although not at a 
public place, and although there be not lost or won within 
twenty-four hours a greater sum, or any thing of greater 
value than twenty dollars, shall be a misdemeanor. Acts 
1852, p. 84, ch. 106. C. V. 1860, ch. 198, § 6. 

§ 7. If a keeper of an ordinary or house of entertainment 
permit* unlawful gaming at his house, or at any out-house, 

booth, arbor, or other place appurtenant** thereto or held 

^^^— ^■— ^^"•^— "—i^^— ^^■^— ~— ■^■^— ^■"^-^^^■-"— •"— "^■^^"'^""^■'—^■"i^""""""^"""^— ^-^i^"— ^^— ■■^^^— ^-^— »—•.— ^™» 

by proof that the party bet at faro at the time and place stated in the in- 
dictment Gibboney y. Com. 14 Gratt 582. '^Goncexning this section, 
(0* V. ch. 19S, § 4,) as a remedial law, we must hold, that as to certain 
games, faro, Ae,, when played at public places, the Oommonwealth has 
oomnlatiTe remediesr-one nnder the general law against all forbidden 
games at snoh places — ^the other nnder the law against faro and the games 
dassed with it, when played at any place.'* SamuelSj J. in S. 0, p. 590. 

* If a defendant confess judgment on a presentment for gaming for the 
fine and costs, although the presentment mig^t haye been def ectiye on a 
special demurrer, yet that judgment ought not to be rerersed on a writ of 
error. Com, v. Qfiier, 2 Va. Gas. 17. 

' An indictment against a tayem keeper, for suffering the game of ^ to 
be played in his tayem by certain persons named, will be supported by 
proof of his haying suffered that game to be played therein, though by other 
persons than those named in the indictment ; and if the party was keeper 
of the tayem at the time of such playing, his haying a Ueense at the time 
is not necessary to his oonyiction. Com. y. Pricey 8 Leigh 757. 

10 To make a separate house an appurtenance of a tayem, such house 
must be used in connection with the tayem, for the accommodation of 
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therewith, he shall be fined one hundred doQais, and shall 
forfeit his license/^ and give security for his good behavior 
for one year, or, in default of such security, be imprisoned 
not more than four months. (1 B. C. p. 666, § 15 ; p. 
666-7, § 17, 19. Acts 1847-8, p. 114, § 7. C. V. 1850, 
ch, 198, § 6 ; Id, 1860, § 7.) 

$ 8. In a prosecution, under the preceding section, if the 
gaming be proved, it shall be presumed it was permitted by 
the keeper of the house, unless it appear that he did not 
know of or suspect such gaming, or that he endeavored to 
prevent it and gave information of it, with the names of 
the players, to the next court of the county or corporation. 
(1 K. C. p. 666, § 16. Acts 1847-8, p. 114, § 3. C. V. 
1860, ch. 198, $ 7 ; Id. 1860, § 8.) 

§ 9. If a keeper of an ordinary or house of entertainment 
let or hire to another person any out-house or other place, 
wMch has been at any time appurtenant to or held with the 
house kept by him, with intent that unlawful gaming be 
permitted thereat, he shall suffer the same punishment and 
incur the same forfeiture, as if such unlawful gaming were 
permitted at his own principal house ; and in a prosecution 
therefor, if the gaming be proved, it shall be presumed 
that such out-house or other place was let or hired with 
intent aforesaid, unless the presumption be repelled in the 
manner mentioned in the preceding section." (1 R. C. p. 
566, § 16. 1847-8, p. 114, § 9. C. V. 1850, ch. 198, § 8 ; 
Id. 1860, § 9.) 

gaests, as part of the tayem. Com^ t. 8andsr$, 6 Leigh 751. See PurceU 
Y. Com. 14 Gratt. 679, cited in arUe^ note 6. 

- u Qn conviction of a tarem keeper upon an indictment for permitting 
nnlawfol gaming in hia tayem, judgment cannot be rendered for reyooa- 
tion of defendant's license, acquired since the commission of the offence. 
Com, y. Price^ supra, 

" These sections (§§ 6, 7, 8 of this chapter) are obyionsly pointed at the 
keeper of the honse alone. They make him responsible for the offence of 
nnlawfol gaming, when committed by other persons at the honsee and 
places mentioned, eyen thongh snch houses or places be at the time rented 
out, unless he exculpate himself in the manner indicated ; but tiiey do not 
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$ 10. If a free person, playing at any game, or making a 
wager, or having share in any stake or wager, or bettin^on 
the hands or sides of others playing at any game, or maldng 
a wager, shall cheat, or, by fraudulent means, win or ac- 
quire, for himself or another, money or other valuable thing, 
he shall be confined in jail not more than one year, and 
fined not less than five times the value of the money or 
thing won or acquired. (1 R. C. p. 564, § 9. Acts 1847-8, 
p. 116, § 10. 0. V. 1850, ch. 198, § 9 ; Id. 1860, § 10.) 

§ 11. If a free person bet or wager money or other things 
over the value of five dollars, on any election, or appoint- 
ment to any office or place, to be made under the authority^ 
of the Constitution and laws of this State, or of the Unitedi 
States, he shall be fined not exceeding the value of such 
money or other thing." (Acts 1847-8, p. 115, § 11. 0. 
V. 1850, ch. 198, § 10 ; Id. 1860, § 11.) 

§ 12. The buying, selling, or transferring of tickets or 
chances in any lottery shall be and the same is hereby pro- 
hibited. (Acts 1852, p. 84, ch. 107, § 1.) 0. V. 1860, 
ch. 198, § 12. 

§ 18. If a free person shall set up or promote, or be con- 

« 

declare in what the offence of unlawful gaming consists. That offence, 
whether its illegality arises from the character of the game, or the dharao- 
ter of the place at which the game is played, is defined in the preceding 
sections of the chapter. The offence of fdaying at an nnlawfol game and 
the offence of permitting sach game to be played by others, are distinct 
and sabstantlye offences ; and they are made the subject of distinct and 
separate sections. Per DarUei, J. in Puroell v. Com. 14 Gratt 683. 

^ This statate in relation to betting on elections, is to be oonstmed as a 
remedial statute. ShttmaU y. Com. 15 Gratt 658. 

A short time before the election of connty officers for A. to be made in 
May, 1858, M. sold to B. a wagon at the price one hundred and fifty dollars, 
and worth that smn, to be paid by 8. when K., one of the candidates for 
the office of ooonty court derk at said election, should be elected to thai 
office, and not at all, if he was not elected; and S. at the time of said sale 
put up his check, agreeably .to that understanding ; and upon these terms 
took possession of the wagon. This is a wager on the part of both M. and 
8. within the meaning of the Code, oh. 198. § 10 ; and both parties are 
liable to a fine not exceeding the amount that either might lose. Ibid. 



250 PUBLIC POLICY — OFFENCES AGAINST. 

cerned iu managing or drawing a lottery or raffle for money 
or other thing of value, or knowingly permit such lottery in 
any house under his control , or knowingly permit money or 
other property to be raffled for^in such house, or to be won 
therein, by throwing or using dice, or by any other game of 
chance, or knowingly permit the sale in such house of any 
chance or ticket in, or share of a ticket ^^ in a lottery, or 
any writing, certificate, bill, token or other device, purport- 
ing or intended to guarantee or assure to any person, or en- 
title him to a prize or share of or interest in a prize to be 
drawn in a lottery, or shall, for himself or another person, 
buy, sell or transfer, or have in his possession for the pnr- 
pose of sale, or with intent to exchange, negotiate or trans- 
fer, or shall aid in selling, exchanging, negotiating or trans- 
ferring a chance or ticket in or share of a ticket in a lotteiy 
or any such writing, certificate, bill, token or device, he 
shall be confined in jail not more than one year, and fined 
not exceeding five hundred dollars." Id. § 2. (1 B. C. p. 
570, § 27. Acts 1824-5, p. 21, ch. 22 ; 1888-4, p. 81, ch, 
69; 1847-8, p. 15, § 12. V. 0. 1850, ch. 198, § 12-14; 
1860, ch. 198, § 18.) 

§ 14. All money and things of value, drawn or proposed 
to be drawn by an inhabitant of this State, and all money 
or things of value received by such' person, by reason of Mb 



^* A gnanntee, (or written assuranoe or promise, whereby ^e warrantor 
binds himself that he wiU pay the prize which may be^drawn to a eertaiB 
nnmberina lottery,) when sold by the proprietor of a lotteiy, oradnlj 
authorized agent of the proprietor, is strictly a btteiy ticket, although it is 
not written in the nsoal form of lottery tickets ; and the sale of snch guar- 
antee by snoh proprietor or his agent, is forbidden by the act of February 
11, 1825. See. Acts 1824-5, ch. 22, p. 21. Com. t. CTitM, 5 Band. 715. 

If an indiridnal opens an office, and sells goazantees as a sabatitnte for 
lottery tickets, he, the render, holding the tickets themsdyes for the ben^ 
efit of the pixrdhaser, he sells those things which are snbstantlaUy lottery 
tickets, and snoh sale is forbidden by the said act Ihid, 

" The 11th, 12th, 18th and Uth sections of this chapter, as pabliahed in 
the Ist edition, are omitted, being superseded by the sections here ixHiffted. 

0. V. 1860, p, 807, note. 
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being the owner or holder of a ticket or share of a ticket iii 
any lottery^ or pretended lottery , contrary to this act, shall 
be forfeited to the Commonwealth. (1 K C. p. 570, § 27. 
Acts 1847-8, p. 116, § 16. C. V. 1850, ch. 198, § 15. Id. 
1860, § 14.) 

Unchartered banks and illegal circulation. 

§ 15. All members of any association or company that 
shall trade or deal as a bank, or carry on banking, without 
authority of law, and their officers and agents therein, shall 
be confined in jail not more than six months, and fined not 
less than one hundred nor more than five hundred dollars. 
(Acts 1847-8, p. 116, § 17. C. V. 1850, ch. 198, § 16. 
Id, 1860, § 15.) 

§ 16. Every free person who, with intent to create a cir- 
culating medium, shall issue, without authority of law, any 
note or other security, purporting that money or other thing 
of value is payable by, or on behalf of, such person, and 
every officer and agent of such person therein, shall be con- 
fined in jail not more than six months, and fined not less 
than one hundred nor more than five hundred dollars. (Acts 
1819-20, p, 9, ch. 8, § 1, 2 ; 1888, p. 80, eh. 107, § 1, 4 ; 
1847-8, p. 116, § 19. C. V. 1850, ch. 198, § 17. Id. I860,, 
§16.) 

§ 17. If a free person pass or receive in payment any note 
or security, issued in violation of either of the two preceding 
sections, he shall be fined not less than twenty, nor more 
than one hundred dollars. (Acts 1819-20, p. 9, ch. 8, § 1, 
2 ; 1820-21, p. 86, ch. 86 ; 1888, p. 81, § 4 ; 1847-8, p. 
117, § 18, 20. 0. V. 1850, ch. 198, § 18. Id. 1860, § 17.) 

§ 18. If a free person shall bring into this State, with in- 
tent to put the same in circulation, any bank note of less 
denomination than five dollars, issued in another State, or 
shall pass or receive such note in payment, he shall be fined 
not less than twenty, nor more than one hundred dollars ; 
but this section shall not apply to a non-resident of this 
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State, traveling or temporarily sojoaming therein.^* (AcU 
1819-20, p. 10, § 8 ; 1847-8, p. 116, § 21. C. V. 1850, 
ch. 198, § 19. Id. 1860, § 18.) 

§ 19. In every case where a note . of less denomination 
than five dollars is offered or issned as money, whether the 
said note be issaed by a bank, coiporation or by individuaiB, 
the person, firm or association of persons, corporation or 
body politic, so offering or issuing snch note, shall pay a 
fine of ten dollars, to be recovered before any justice, alder- 
man of a city, or court in this Commonwealth ; and every 
person, whose name is signed on the face of such note, shall 
be ^deemed an issuer, in the meaning of this act. (Acts 
* 1858-4, p. 14, ch. 11, § 2. C. V. 1860, ch. 198, § 19.) 

§ 20. One-half of the fine or penalty recovered in any 
case under this act shall go to the informer, and the residue 
shall be paid into the treasury'of the county or city in which 
the same may be prosecuted for : Provided^ That in all cases 
the informer shall be a competent witness, and that such 
informer shall not be required to testify to more than the 
denomination of such note. (Id. § 3. C. V. 1860, ch. 
198, § 20.) 

§ 21. Any person may recover, by motion before a single 
justice or alderman, or before any court, from any person^ 
whose name is on the face of a note of a denomination less 
than five dollars, which may be issued after the passage of 
this act, five times the amount of such note ; and soch 
recovery shall be in addition to the fine herein before im- 
posed. (Id. i 4. C. V. 1860, ch. 198, § 21.) 

§ 22. The penalties imposed by this act shall be in addi- 
tion to penalties heretofore imposed, and this ;act shall be 
construed remedially. (Id. § 5. C. V. 186C, ch. 198, § 22.) 

§ 28. This act shall apply as well to interest bearing scrip 



^* It is somewhat carious that oar own oitixens shoold be paniahed for 
paying to or receiving from a trayeller that which the traTeOer ma^ law- 
fidly pay to them. Saoh, howerer, is now the law. Bep. B#v. G, T. p. 
9S0, note. 



PTJBLIO POLICY— OFFENCES AGAINST. 253 

for 8umB less than five dollars as to notes of other descrip* 
tioM. (Id. § 6. C. V. 1860, <5h. 198, § 28.) 

Previous sections remedial ; attorney's fee under them. 

$ 24. All laws for suppressing gaming, lotteries, unchar- 
tered banks, and the circulation of bank notes for less than 
five dollars, shall be considered as remedial.^' (1 B. C. p. 
879, § 29. Acts 1847-8, p. 116, § 22. C. V. 1850, ch. 
198, §20. Id. 1860, § 24.) 

§ 25, In every case of conviction, for an offence under 
any preceding section of this chapter, an attorney's fee of 
ten dollars shall be taxed in the costs. (1 B. C. p. 570, § 
26. Acts 1888, p. 82, ch. 107 ; 1841-2, p. 44, § 4 ; 1842- 
8, p. 57, § 1 ; 1847-8, p. 117, § 28. C. V. 1850, ch. 198, 
§ 21. Id. 1860, § 25.) 

Free negroes illegally in the State. 

§ 26. Any free person who shall bring a free negro into 
this State, shall be confined in jail not more than six months 
and fined not exceeding five hundred dollars. This section 
shall not apply to a person travelling into, or through, the 
State with a free negro as a servant, nor to a master or a 
skipper of a vessel or a steamboat, with a free negro on 
board, who shall depart therewith ; but any such free negro 
who shall be found away from such vcBsel or boat, or from 
the lodgings of his employer, except on the business, or 
-with the written permission, of such master or employer, 
shall be punished with stripes. (Acts 1883-4, p. 78, § 2, 8 ; 
1847-8, p. 119, § 85. C. V. 1850, ch. 198, § 27. Id. 
1860, § 81.) 



^^ Beme^^ statutes are to be constraed liberally, so as to suppress the 
mischief and advance the remedy. Bee Tuck. Com. Book I, ch. 2, p. 15 ; 
e Bao. 888; 1 Black. Com. Book 1, p. 87. 

This section (S 24,) applies to aU the preceding sections of this chapter. 
Shumate t. Com, 15 Gratt. 653. 



% 
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§ 27. No free negro shall migrate" into this State. If a 
free negro, not anthoriased by law to do so, oome into or 
remain in this State, any person may, and every sheriff, 
sergeant and constable is reqmred to, apprehend and carry 
him before some jostice of the connty or corporation where 
he may be, who shall require him to pay one dollar to the 
person apprehending him, and give bond in a penalty not 
less than one hnndred dollars, with condition that he wiU 
leave the State in ten days and not return therein ; such 
bond shall be returned by the jastice to the court of his 
county or corporation. If the free negro fail to pay the fee 
aforesaid, or to give such bond, he may, by order of the 
justice, be punished with stripes," which may, by subsequent 
order of a justice, be repeated, from time to time, so long 
as the negro remains in the State ; but this section shall not 
apply to a free negro driven by shipwreck, or other unavoid- 
, able necessity, into this State, who shall depart therefrom 
as soon as he can, nor one employed on a vessel or steam- 
boat, or as a servant, as mentioned in the preceding section, 
if he do not remain in the State^longer than thirty days. 
(Acts 1840-41, p. 88, ch, 74, § 5 ; 1847-8, p. 119, § 86. 
C. V. 1850, ch. 198, § 28. Id. 1860, § 82.) 

^ Hie oifenoe of a free negro in ooming into the State and remaining 
therein, in Tiolation of the 27th aeotion of thia chapter, is a mifldemeanor, 
for which he is liable to be proaeonted and pnnished in the manner pro> 
Tided in aaid aection. llorria M^parUj 11 Oratt 292. 

Upon conTiotion of aoch a miademeanor the party is entitled, aa of ri^t, 
nnder the 15th aeotion of oh. 211 of the Code, to an appeal from the jnatioe'a 
dedsion to the oonrt of the connty or corporation in which hia conTiotion 
waa held. And it ia the dnty of the jostioe to allow the appeal, if dnly 
applied for, and if refoaed by him, the party may JiaTe relief by mandamu§ 
from the cironit coort If the drcmt conrt refoae to iasne a mafidamua in 
anoh a case, the party may apply to the Supreme Conrt of Appeals for a 
euperMdeas or writ of error, and haTC the action of the circuit conrt re- 
Tiewed and corrected by that conrt. Ibid. 

" All acta and parta of acta unpoaing on negroes the penalty of '^stripes, 
where the same penalty is not imposed on white persons, are repealed. 
Acta 1866, p. 84-5, ch. 17. 
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Crediting Students. Frauds by tobacco inspectors; and on 

election laws. 

§ 28. If a free person so folate the first section'^ of chap- 
ter one hundred and forty-two, as to be liable to the for- 
feiture thereby declared, he shall, moreover, be fined not 
less than fifty nor more than three hundred dollars, and, 
upon conviction, he shall be bound by the court in a sum 
not less than five hundred dollars, with at least two sufiGL- 
cient sureties, to be of good behavior for a year, and any 
subsequent Eolation of the section aforesaid shall be held to 
be a forfeiture of the recognizance. (Acts 1888, p. 80, § 
2, 8 ; 1847-8, p. 180, § 41. C. V. 1850, ch. 198, § 84. 
Acts 1850-51, p. 84, § 17. C. V. 1860, ch. 198, § 87. 

§ 29. If an inspector of tobacco issue, or cause to be 
issued, his receipt or note for any tobacco not received into 
the warehouse of which he is inspector, or more than one 
receipt or note for the same tobacco, except when authorized 
by law to do so, or re-issue or pass away a tobacco receipt 
or note, after the delivery of the tobacco for which it was 
given, he shall be confined in the penitentiary not less than 
one nor more than five years. (2 B. C. p. 157, § 44. Acts 



^ TheflzBt seotion of oh. 142 of the Code of Vixginia is as follows: 
**If any money be lent or adranoed, or any thing be sold or let to hire 
on credit, to or for the nse of any student or pnpil, under twenty-one yearn 
of age, at the Virginia Military Institate, Uniyersity of Virginia, or any in- 
ooxporated college in this State, without the prcTions pennission in writing 
of his parent or guardian, or the authorized officers of saoh institntioii, 
nothing shall be recovered therefor, and there shall moreover be forfeited 
to the institution twenty dollars, and the amount or value of such money 
or other thing. Where such seUing, letting, lending or advancing is by an 
agent, such forfeiture shall be by his principal, unless the pxinoipid shaU 
within ten days after he has knowledge or information of the selling, let- 
ting, lending or advancing, give notice in writing of the date, nature and 
amount thereof to the president or other head of the institution, in which 
case the forfeiture shall be by the agent. This section shaU not apply to a 
person aeUing or letting in expectation of immediate payment, if he shall 
within ten days thereafter give notice in writing of the date, nature ox 
amount of the sale or letting to such president or other head.** 
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1847-8, p. 121, § 42. C. V. 1860, ch. 198, § 85. Id. 
1860, § 89.) 

§ 80. If any free peraon, directly or indirectly, give to a 
voter, in any election, any money, goods or chattek, tmder 
an agreement, express or impUed, that snch voter shall ^ve 
his vote for a pardcalar candidate, such person shall be 
punished by fine not less than twenty nor more than erne 
hondred dollars. And the voter recdving such money^ 
goods or chattels in pursuance of such agreement, shall be 
punished in like manner with the person giving the same. 
(C. V. 1850, ch. 198, § 88. Id. 1860, § 40.) 

Importing convicts and slaves. 

§ 81. If a master of a vessel or other person, knowingly, 
import or bring into this State, from any place out of the 
Untied Staks^ any person convicted of crime, or any slave" 
sold and transported beyond the limits of this State for 
crime, he shall be confined in jail for three months; and be 
fined one hundred dollars. (1 Hen. Stat. p. 509 ; 12 Hen. 
Stat. p. 668, ch. 12. 1 R. C. p. 68, ch. 24, § 1, 2. 0. V. 

1850, ch. 198, § 39. Id. 1860, § 41.) 

■» ■ ■ ■' ' 

SI All acts and parte of aote relating to bIatob and slayeiyf repealed. Acta 
1866, oh. 17, p. 84-6. ' 
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CHAPTER XIX. 

[o. y. OEL, oonx.] 
OF SEiUIOH WABBANTS. 



,8io. 
l.> How, when and for what things 
2. > seaioh warrant to inae. 
8. How warrant directed; what to 
commanda 



8ia 

4. What to be done with pro- 
perty seized, under snoh 
warrant. 



§ 1. If there be oomplaiQt on oaih,^ that personal pro- 
perty has been stolen,^ embezzled or obtained by false pre- 
tenceSi and that it is believed to be concealed in a particular 
house, or other place,* the justice or justices to whom com- 



' The light of the people to be seonre in their persons, houses, papexs, 
and effects, against unreasonable searches and seizures, shall not be Tio- 
lated, and no warrants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized. Am. to Oonst. U. 8. art. 4. See 
2 Hale 113, 150; 2 Wils. 288, 291; 11 State Tr. 821; Archb. Gr, Pno. 1; 
PL, 8th edi., top p. 148. 

It IB not necessary for an officer, in order to justifjr the execution of a 
search warrant from a magistrate haying jurisdiction oyer the subject, to 
shew that it was founded on a complaint under oath, provided the warrant 
itself contains an allegation of the fact Sandford t. NichoUy 18 Mass. 
286. And it has even been held, that although the search warrant does not 
appear to hare been issued on oath, the officer is justified in executing it, 
if ' the subject-matter be within the magistrate's jurisdiction. State ▼. 
Mann^ 6 Iredell 45. 

' The oath need not positiyely and directly ayer that the property has 
been stolen ; Ehe y. Smtth, 1 Bow. & B. 97; or that the offence, which is 
the ground of the application, has been actually committed. Mayo's Guide 
to Mag. 609. 

* The place must be particularly designated, and the property be partic- 
ularly described in the warrant, 1 Archb. Or. Prao. & PL, 7th edi., top p. 
14»-4; IKun. & Walsh 255; 2 Hale 150; 2 Hawk. oh. 18, §10, 17. Gen- 
eral warrants to search suspected places, are illegal and yoid, both by the 
common law and our Bill of Bights. 2 Hale 118, 150 ; Ya. BiU of Bij^ts, 
S 10. The warrant ought also to name the person in whose building the 
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plaint is madei^ if satisfied that there is reasonable cause for 
such belief, shall issue a warrant to search such place for 
the property.* (Acts 1847-8, p. 160, ch, 25, § 1, 2 ; 1866- 
7, p. 921, § 1.) 

tMi&a property Ib sappowd to be. Stone ▼. Dana^ 6 Ueto. 98 ; Cam. t. 
DanOf 2 Id. 829. A M«roh wurant, oommandiag «a offloer to aeareh the 
pNmiaes of B, P. Taell, doM not aathoriae tlie oflloer to aeareh the prem- 
Ises of Bef^anUn P. TaelL Knell t. Wrink, 6 Blaokf. 249. If the horns 
be dfiooiibed m the hooae of a oompany, anoh desoriptioii wiU not anthoriae 
the aeaTching of the honae of an indiTidnal member of the oompany. San- 
fardY, JfiehoU, 18 Maai. S86. And if the goods be deaeribed in general 
termsy as goods, wares and memhandige, without any qwwifloatfon of their 
ohazaoter, qnality, number or weight, or any other oircnmstanoe *MnAin^ to 
fHaHngniah them^ it is not sach a partioolar desoription as the Constitation 
requires. Ibid. 

Where the description in the complaint was " the premises of Hiram Ida 
and Henry Ide/* it was held that the place was not deseribed with sniBeient 
partionlarity ; and that, althonglTOie complainant afterwards, in his prayer 
for process, prayed that process mi^t issne to search the *' booses and 
bnildUngs** of Hiram Ide and Henry Ide, yet that this desoription did not 
aid the defendant in the stating part of the complaint. Eumee t. Tabors 
1 Bhode Island Bep. 4G4. A warrant to search the dweOiog-honBe of a 
person will confer an authority to search the house in which he dwells, bni 
not the houses which he owns and rents to other persons. Id. 

If a search warrant, and the complaint on which it is issued be on the 
same paper, and the things to be searched for be properly designated and 
described in the complaint, and the warrant direct the officer to search for 
the things '* mentioned in the abore complaint,** the process is legal and 
sufficient, without any further designation or description of the things in 
the warrant itself. Com, t. Dana^ 2 Meto. 829. 

A warrant cannot be issued to search for and seize goods charged to b^ 
stolen, in tiie possession of a person who obtained them innocentty, with- 
out any knowledge of their being stolen. A sale, howcTcr, of stolen goods 
does not change the property in them, and they may be recovered of the 
purchaser by the owner in a*ciyil suit Ibid; 1 Arohb. Or. Prac & PI. , 7th 
edi., top p. 144, note. 

* In the execution of the warrant, the officer to whom it is directed must 
strictiy obserre its instructions ; for a warrant directing a search in a par- 
ticular house only, will not justifjr a search in another ; nor will a warrant 
to seize one kind of goods,2justify him in seizing another. Priee y. Ifee- 
senger, 2 Bos. A Pul. 158 ; 8 Esp. Bep. 96. 

'Where the constable, hsTing a warrant to search for specific articles 
alleged to haye been stolen, found and took away those and certain others 
supposed to be also stolen, but not mentioned in the warrant, and not Ijkely 
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§ 2. On like complaint, on oath, according to the nature 
of the case, the justice or justices to whom it is made, if 
satisfied that there is reasonable cause therefor, shall issue a 
warrant to search specified places for the following things : 

Firstf Cqnnterfeit or spurious coin, forged bank notes and 
other instruments or writings, or any tools, machines or 
materials for making them. 

Secondly, Any book or other thing containing obscene 
language, or any print, picture, figure or description, mani- 
festly tending to corrupt the morals of youth, and intended 
to be sold, loaned, circulated or distributed, or to be intro- 
duced into a family, school, or place of education. 

Thirdly, Lottery tickets, or materials unlawfully made, 
provided or procured for drawing a lottery. 

Fourthly, Any gaming apparatus or implements used, or 
kept and provided to be used, in unlawful gaming, or in 
any place resorted to for unlawful gaming. Acts 1847-8, 
p. 160-61, ch. 25, § 2 ; 1866-7, p. 921, § 2. | 

§ 8. Every search warrant shall be directed to the sheriff, 
sergeant, or a constable* of the county or corporation in 

to be of use in sabstantiatisg the charge of stealing the goods that were 
specified, it was held that the constable was a trespasser. But if the other 
articles wonld be likely to furnish evidence of the identity of the articles 
actually stolen and mentioned in the warrant, then the officer wonld hare 
reasonable ground for seizing them ; for he is not necessarily a trespasser 
for seizing articles not mentioned in the warrant. Crazier t. Cundey^ 9 
Dow. A By. 224, ; 6 Bam. A Cress. 882. 

The duty of the officer, in executing a search warrant, is well and legally 
discharged, if, upon making the search required, and finding goods corres- 
ponding in description with those directed to be searched for, he seizes 
such goods and brings them with the person whose premises he is directed 
to search, before a magistrate, for further proceedings. The officer is not 
made the judge in the last resort of the identity of the goods with those 
stolen. Dewey, J. in Stone y. Dana^ 5 Metoalf . 98. 

The officer who has the warrant to execute, may, after the usual demand 
and notification of his business, if admission be refused, break open the 
outer door of the house; and so may boxes, after the keys hare been de- 
manded and refused, 1 Archb. Cr. Prac. ft PI., 7th edi., 146 ; 2 Hale 151 ; 
8 Bos. & Pul. 258 ; Banks y. Farwell. 21 Pick. 166; 1 Buss. Cr. L. 519. 

* The warrant ought to be directed to a constable or other public officer, 
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which the place to be searched may be» and shall command 
him ^to search the place designated, either in the day or 
nighty and seize such stolen property^ or other tlungs, and 
bring the same and the persons in whose possession they 
may be found, before a justice or court having cognizance 
of the case.^ (2 R 0. p. 287, § 10. Acts 1828-4, p. 88, 
ch. 85, § 8 ; 1888-4, p. 79, ch. 68, § 5 ; 1847-8, p. 161, § 
8,4; 1866-7, p. 921, § 8.) 

§ 4. If any search warrant be executed by the seizure of 
property, or of any other of the things aforesaid, the same 

shall be safely kept by the direction of such justice or court, 

^■^■— ^—^^"^"^^■"^^■"^^"""""■^'""^■"^"^""^■"^""^^"^"'^"■^^^■^^^""^^"^^"^"^■"^^^■^^■■^"^■^■^^^^^^^^^^^^^"^^^'^^^ 

and not to a priTata penon, though it ia fit thai the party comphdning 
ahodld be praaent, and aamitlng, beoaoae he will be able to identify the 
property he haaloat 2 Hale 150; 11 State Tr. 821. 

* If, on bringing the goods, and the person in whoee ooitody they were 
found, before the joatioe, it appean that the goods were not stolen, they 
aie to be reatored to the poaseaaor, and he will be diaofaarged. 1 Knn. & 
Walsh 260. If it appear that the goods seised by the olBoer were stolen 
they wiU be dispoeed of as reqoired by the 4th section of this chapter. 

If the party in whose possession the stolen goods were found was ignor- 
ant of the theft, he shonld be diseharged, bnt the jnstioe shonld reoognise 
him to giye eyidenoe against him who stole Ihem. If, howerer, it appear 
that he knew they were stolen, and that he was not himself the thief, the 
jnstioe shonld either oommit him or bind him oyer to answer for the felony 
in reoeiring stolen goods, knowing them to haye . been stolen. Mayo's 
Onide to Mag, 610. See 2 Hale 151, 152 ; 1 Knn. & Walsh 261. 

The landlord of a tenant at will, may peaceably enter the premises, bnt 
an illegal search for stolen goods, makes him trespasser ab iniUo, Fauik- 
ner y, Aldenon, Gilm. 221. 

Trespass will not lie against a party who has procured a search warrant 
to search for stolen goods, if the warrant be duly issned and regolaiiy exe- 
cuted. Beatjf y. Perkiru^ 6 Wend. 882. But it seems that case will lie if 
the party procuring the warrant has no ground for his proceedings, and is 
aotuated by malidons motiyes. Ibid. See JPlwnmer y. Dennett, 6 GreenL 
421; BeUv. Clapp, 10 Johns. 268; Hayden y. Sked, 11 Mass. 500; Tan- 
ner y. Walker, 6 Gill ft John. 877; Morrie y. Seott, 21 Wend. 281 ; cited 
in 1 Arohb. Cr. Prac k PL 701 edi. 146-7. 

Tlie proceedings upon search warrants should be strictly legal, for there 
is not a description of process known to the law, the execution of which is 
more distressing to the citizen. Perhaps there is none which excites such 
intense feeling in consequence of its humiliating and degrading effects. 1 
Archb. Or. Prac. ft PI. 7th edi. 147. 
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to be used in evidence ; and as soon as may be afterwards, 
such stolen or embezzled property shall be restored to its 
X owner, and the other things specified as aforesaid, burnt or 

if otherwise destroyed, under such direction. (1847-8, p. 

1 161, ch. 26, § 5 ; 1866-7, p. 921, § 4.) 



t.' 
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CHAPTER XX. 

(C. V. CH. CXC.) 

OF OFFENCES AGAINST THE SOYEBEIGNTT OF THE STATE. 



Sbg. 
1. 



2. 



Treason defined ; how proved 

and pnnished. 
Of misprision of treason* 



Ssa 

3. Attempting, or instigating 

others, to establish, nsuzped 
goTemment. 

4. Conspiring with another, to 

make insurrection. 



§ 1. Treason^ eball consist ouly in levying war against the 
State, or adhering to its enemies, giving them aid and com- 



> Treason against the United States shall oonsist only in levying war 
against them or in adhering to their enemies, giving them aid and comfort. 
Const U. S., art. 3, S 3. 

Treason is nndonbtedly a*oommon law oifenoe in each State, aside from 
constitutional and statutory provisions (Rup. v. Chapman^ 1 Dallas 56 ; 
People V. Lynch, 11 Johnson, 549;) and is recognized, by the Federal Con- 
stitution, as having a substantive and independent existence. Whart. Am. 
Orim. Law, 4th edL, § 2766 ; 2 Archb. Cr. Prao. and PL, 7th edi., 893. 

The offence of adhering and giving aid to the enemies of the United 
States, it is said, is not treason against the people of New Totk, under the 
Constitution, and is not cognizable, therefore, in the State court (People 
V. Lynch, 11 Johns, 549.) So^ on the other hand, every interpretative or 
constructive levying war, however general, as is maintained by Judge 
Tucker, in his valuable note*on Treason, (4 Tucker*s Black. App. 21} must 
be and remain an offence against the State unless tie object of levying war 
be manifestly for some matter of a general concern to the United States ; 
and this view, it is said,Jwas adopted by the late Mr. Justice Story, iu 
charging a grand jury during the Bhode Island disturbance in 1842. It is 
not enough, it was maintained, that the offence is of a public nature, or of 
a great and general concern to the citizens of the Commonwealth; but it 
must be of a general orjpublic nature and concern, as it respects the United 
States and their jurisdiction, to oust the State of that exclusive right which 
it enjoyed before the adoption of the Constitution. Whart Am. Cr. Law, 
4th edi., § 2768. 

Wherever allegiance is due, there treason may be committed. Allegiance 
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fort, or eatablishui^, withoat authority of the Lagislatare, 
any g)vorameat withia its limits, saparato from the existing 



is dae to a State, and treason may be, therefore, oommitted against the 
State. Treason against the State and treason against the United States are 
to be difltingaished, the one from the other, by the immediate objects and 
designs of the conspirators. If the blow be aimed only at the internal and 
mxmicipai regulations or institntions of a State, withoat any design to dis- 
turb it in the discharge of any of its functions imder the Oonstitntion of 
the United States, it is treason against the State only, though, if the object 
be to preyent it from discharging those f mictions, as the election of Sena- 
tors, or electors of President and the like, it becomes treason against the 
United States. Op, of Ot. in Darr's case, (Bhode Island,} cited in 2 Archb. 
Cr. Prac and PL, 7th edi., 894 ; Whart Am. Or. Law, 4th edi., § 2774. 

In the case of John Broiony who was tried and convicted in October, 
1859, in Virginia, of treason against that State, it appeared that the pri- 
soner, with others, his confederates, had been plotting and preparing for 
two years to excite a general insnrreotion among the slaves at the Soath, 
and to establish a new government, based npon the equality of the blacks 
with the whites. He had drafted a Oonstitntion and organized a militaiy 
force, of which he was the commander-in-chief. He had lived for six 
months, without exciting suspicion, near Harper's Ferry, in V^ginia, which 
had been selected as the point for commencing the insurrection, winning 
' even the esteem and confidence of his neighbors, yet collecting, day by 
day, large quantities of arms, and making ready for the outbreak. He had 
Sharpens rifles and Maynard*s revolvers for marksmen, and pikes for the 
slaves, and had provided as complete an equipment, even to entrenching 
tools, as any commander in a regular campaign. In the night, crossing the 
Potomac, he seized the United States Armory with many thousand stand of 
arms and other munitions of war, making prisoners of the workmen, officers 
and citizens, and taking possession of the town of Harper's Ferry. With 
less than half a score of men surviving, he he]d the armory for many hours, 
refusing, though cut oif from all succor, and surrounded upon all sides, to 
surrender, and was taken with sword in hand, overpowered by superior 
numbers, yet fighting to the last. Archb. Cr. Prac. and PI., 7th edi., 896. 

Wilson, J., United States District Judge for the northern district of Ohio, 
in charging the grand jury in relation to the John Brown raid at Harper's 
Ferry, said: ''If the enterprise had for its sole object the subversion of 
State governments, and a consequent breach of the laws of Virginia or 
Kaiyland by means of a servile insurrection or otherwise, then, even if the 
plundering of the national armory was resorted to by the conspirators for 
the accomplishment of their object, the offence does not, nevertheless, 
come within the definition of treason against the United States; but it is a 
State crime, and the offenders are only answerable before the judicial tri. 
bunals of those States whose laws and municipal regulations they have 
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government, or holding or executing, in such usurped gov- 
ernment, any office, or professing allegiance or fidelity to 
it, or resisting the execution of the laws, under color of its 
authority ; and such treason, if proved by the testimony of 
two witnesses to the same overt act,' or by confession in 
court, shall be punished with death. (9 Hen. Stat. p. 168, 
ch. 3, § 1. 1 R. C. p. 590, 1, ch. 162, § 1, 2. Acts 1847- 
8, p. 94, ch. 2, §1,3.) 

§ 2. If a free pereon, knowing of any such treason, shall 
not, as soon as may be, give information thereof to the Go- 
vernor, or some conservator of the peace, he shall be -pun- 
ished by fine cot exceeding one thousand dollars, or by 



broken. Hence, if yonr action is invoked in this matter, the purpose of 
the alleged conspiracy becomes an important inqoiry." 2 Archb. Cr. Prac 
and PL, 7th edi., 896. 

Treason against the United States may be committed by anyone resident 
or Bojooxning within its territoiy and under the protection of its laws, 
whether he be a citizen or an alien. Post. C* L. 188-5 ; Hale 59, 60, 62; 
1 Hawk. ch. 17, § 5; Eel. 38 ; 2 Kent. Com. Lect. 25, p. 1-15, 26; VaUd, 
b. 2, § 101, 102. 

On this subject generaUy, see 3 Story on the Const, ch. 39, p. 667 ; Serg. 
on the Const, ch. 30 ; United States v. Friea, C. C. April 1800, Pamph. ; 4 
Tncker^i Black. Com. App. 21 ; 3 Wils. Law Lect. 96-99 ; Foster Disc. 1 ; 
Burr's Trial; 4 Cranch B. 469 to 508; Exparte Bollman^ 4 Cranch 126; 
Bespubliea ▼. Oarlile, 1 DaUas 35 ; U. S. v. Vigol, 2 Dallas 246 ; U. B. v. 
Mitchell, Id. 348 ; U, 8. v. Pryor, 3 Wash. C. C. R. 234 ; People ▼. Lynch, 
1 John. B 553; S. C. 11 John. B. 549; Com^ y. Knapp, 9 Piek. 496; 10 
Pick. 477 ; 1 East P. C. 37-158 ; 2 Chitty Cr. Law 60-102 ; 2 Archb. Cr. 
Prac. and PL, 7th edi., 882-900; Whart. Am. Cr. Law, 4th edi , § 2715- 
2777; Davis Cr. Law 49-61 ; 4 Black. Com. 73-93; United States t. Hoxie, 
1 Paine*8 C. C. B. 264 ; U 8. v. Hanway, 2 Wallace, jr., 139 ; 8 Green- 
leaf's Ev. § 237-248. 

' Although the Constitution of the United States declares that two wit- 
nesses are necessary to produce conyiction, it may not be so strictly and 
absolutely necessary to authorize an indictment being found a true biU. 1 
Burr's Trial 196. 

Both the witnesses must speak not only to the same species of treason, 
but to the same overt act charged in the indictment. But whether the 
overt act, constituting the treason is to be proved by evidence of several 
distinct facts, which, separately taken, may each appear innocent, but which 
in the aggregate are treasonable, it be necessary, that each of the two iHt- 
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confinement in the penitentitvy not less than three nor more 
than five years. (Acts 1847-8, p. 94, eh. 2, § 2.) 

§ 3. If a free person attempt to establish any such usui'ped 
government, and commit any overt act therefor, or, by wri- 
ting or speaking, endeavor to instigate others to establish 
such government,' he shall be confined in jail not exceeding 
twelve months, and fined not exceeding one thousand dol- 
lars. (12 Hen. Stat. p. 41, ch. 10, § 1, 2, 3. 1 R. C. p. 
591, § 3. Acts 1847-8, p. 94, § 4.) 

§ 4. If any person shall conspire with another to incite 
the colored population of the State to make insurrection, 
by acts of violence and war, against the white population, 
or to incite the white population of the State to make in- 
surrection, by acts of violence and war, against the colored 
population, he shall, whether such insurrection be made or 
not, be punished by confinement in the penitentiary for not 
less than five nor more than ten. years. (Acts 1847-8, p. 
94, § 5 ; 1866, ch. 12, p. 81-2 ; C. V. 1860, ch 190, § 4.) 

nesses should be able to testify to aU the facts of which the overt act of 
treason is composed, is a point not known to have been expressly decided. 
8 Greenl. Ev. § 24C, p. 221. See 1 Greenl. Ev. § 235, 255; Lard Stafford:^ 
case, 7 HoweU's St. Tr. 1527; Foster*s Disc. 237. 

As to all matters merely eollaUreU, and not conducing to the proof of the 
overt acts, they may be proved as at common law, by any evidence compe- 
tent in other criminal cases. Smith's case, Fost. Disc., p. 212; 1 East's P. 
G. 130; 1 Greenl. Ev. § 235, 255; 3 Id. $ 241; Layer's case, 16 How. St. 
Tr. 215 ; United States v. Mitchell, 2 Dall. 348. 

' If any combination, whether for dismembering the State or establish- 
ing in any part of it a separate government, or for any other purpose, shall 
become so powerful as to obstruct in any part of this State the due exeoo- 
tion of the laws thereof, in the ordinary course of proceeding, the Governor 
may call forth the militia, or any part thereof, to suppress such' combiiub- 
nation. 0. V. ch. 17, § 2. 
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CHAPTER XXI. 



(C. T. OH, CCX.) 

OF TAXATION AND ALLOWANCE OP COSTS. 



Sbc. 

1. ) Allowance for guard of a jail ; 

2, i how made and paid. 

8. ^ Allowance for pnjrsician and 
N. clothing for prisoner, and 

4. \ pay, Ac., of witneeses. 

5. J When pioeecator to pay wit- 
>- neases; whentreasnrytopay 

6. ) if there be no prosecutor. 

7. Compensation to sheriff in cer- 

tain cases. 

8. \ By whom and how certificate 
i>. ) of allowance to be made. 



Seo. 

10. "^ Whole cost of pioeecntion oer- 
^ tifled and execution issued 

11. ) therefor. 

12. Claims not presented in due 

time disallowed. 
18. Fees of attorney for Common- 
wealth ; when not paid out 
of treasury ; no judgment for 
costs against the Common- 
wealth. 



§ 1. When ordered by the court to do so, or it is in his 
own opinion necessary for the safe keeping of a prisoner 
under charge of, or sentence for crime, the jailor shall sum- 
mon a sufficient guard, and the circuit court of the county 
or corporation, in which the jail is, may allow therefor so 
much as it deems proper not exceeding one dollar a day 
for each man. (1 K. C. p. 605, § 19. Acts 1821-2, p. 11, 
ch. 8, § 1 ; 1847-8, p. 156, § 6 ; 1866-7, p. 939, § 1.) 

§ 2. The said circuit court, before certifying any allow- 
ance, shall enquire into the condition of the jail ; if it ap- 
pear that a guard was necessary, because of the insecurity 
of the jail, it shall order the allowance to be certified to the 
county or corporation court, and it shall be chargeable to 
such county or town. But if otherwise, and the guard was 
necessary, the allowance shall be certified for payment out 
of the treasury. (Acts 1849-iO, ch. 9, § 1, p. 12 ; 1821- 
2, id. ; 1822-3, p. 34, ch. 30, § 12 ; 1847-8, p. 156, § 7. 
C. V. 1850, ch. 210, § 2 ; Id. 1860, § 2 ; 1866-7, p. 940, § 2.) 
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§ 3. A court may appoint a physician to attend prisoners 
in its jail, and make him a reasonable allowance. It may 
also, when a person in its jail, charged with or convicted of 
any offence, is unable to provide himself with sufficient 
clothing, direct the jailor to provide him clothing, and allow 
therefor not exceeding ten dollars in one year. Allowances 
under this section, on being certified by such court, shall be 
paid out of the treasury. (1 R. C. p. 609, § 34, 35. Acts 
1820-21, p. 21, ch. 15 ; 1847-8, p. 156, § 4, 5 ; 1866-7, 
p. 940, § 3.) 

§ 4. The thirty-fifth, thirty-sixth and thirty-seventh* scc- 



^ There is, obvionsly, a mistake in this reference to the Code, occasioned 
by the introduction of a new section to chapter one hundred and seventy- 
six, after it left the hands of the revisors, to wit, the thirty-fifth section, 
proyiding for the perpetnationof testimony. That section, of course, can 
have no application to allowances to witnesses for their attendance ; but 
sections thirty-six, thirty-seven and thirty-eight do relate to this subject, 
and, excepting the amendment to the thirty-seventh section, are precisely 
the same sections that were referred to by the revisors of the Code ; see 
Bep. Bev. pp. 868-9, 1030. On the introduction of another section by the 
Legislature, the reference in this place should have been changed. The 
mistake made in the Ck>de of 1850, is continued in the Code of 1860 ; the 
reference in each being to the same sections of chapter 176, the only dif- 
ference being in the numeration of the sections. These sections, with the 
aforesaid amendment, read as follows : 

§ 36. A person attending as a witness, under a summons, shall have fifty 
cents for each day*s attendance, and four cents per mile for each mile be- 
yond ten miles necessarily travelled to the place of attendance, and the 
same for returning, besides the tolls at the bridges and ferries which he 
crosses, or turnpike gates he may pass. On his oath, an entry of the sum 
he is entitled to, and for what, and by what party it is to be paid, shall be 
made, when the attendance is before either house or a committee of the 
General Assembly, by the clerk of such house or committee, and in other 
cases by the clerk of the court in which the case is, or the person before 
whom the witness attended. A witness summoned to attend in several 
oases may have the entry made against either of the parties by whom he is 
summoned ; but no witness shall be* allowed for his attendance in more 
than one case at the same time. C. V. 1860, ch. 176, § 36. 

§ 37, The sum to which a witness is entitled shall be paid out of the 
treasury in any case of attendance before either house or a committee of 
the General Assembly, and in any other case in which the attendance is for 
the Commonwealth, except where it is otherwise specially provided. In all 
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tions of chapter one hundred and seventj-six, shall apply to 
a person attending as a witness^ under a recognizance or 
summons in a. criminal case, as well as to a person attending 
under a summons in a civil case ; except that, in a criminal 
case, a witness, who tmvels over fifty miles to the place of 
attendance, shall have for each day's attendance one dollar 
instead of fifty cents, and a person residing out of this State, 
who attends a court therein as a witness, shall be allowed by 
said court a proper compensation for attendance and travel 
to and from the place of his abode — the amount of the same 
to be fixed by the said couit. (Acts 1857-8, ch. 49, p. 47). 
1 R. C. p. 608, §33. Acts 1838, p. 69, ch. 86 ; 1847-8, p. 
157, § 8, 9, 10. C. V. ch. 210, § 4 ; 1866-7, p. 940, § 4. 

§ 5. The sum to which a witness is entitled who attends 
for the Commonwealth, and any other legal charges incur- 
red in a case wherein there is a prosecutor, shall be paid by 
such prosecutor* as if he were plaintiff in the qase, unless 

other cases it shaU be paid by the party for whom the summons issaed. The 
payment shaU be on a certificate of the person required by the preceding sec- 
tion to make the entry. The certificate shall express by letters and not by 
figures, the separate amounts to -which the witness is entitled for his attend- 
ance, travelling, and tolls and ferriages which he may have to pay, and the 
aggregate thereof. No derk or other person authorized to make such en- 
try, or give such certificate, shaU become interested by purchase in any 
claim payable out of the public treasury, which by law he is authorized to 
certify. And it shall be the duty of such derk, immediately after the ex- 
piration of sixty days from the adjournment of any court, to make out a 
list of aU entries made on behalf of witnesses attending for the Common- 
wealth, and certify such list to the Auditor of Public Accounts. Any dis- 
pute (before or after issuing the certifiate) between the witness and the 
party against whom his claim is made, as to its justice or amount, may, when 
the case is in a court or before a justice, be determined by such court or 
justice. Id, § 37. Acts 1857-S, oh. 50, p. 47. 

§ 3S. The court or justice may restrict the taxation in the costs of wit* 
nessesy to so many as it may deem just. Ko entry for a witness shall be 
made against a party recovering costs, after execution has issued for such 
party ; and in no case shaU there be an entry of a witness for attendance 
at a term, after sixty days from the end of such term, O. Y. 160, ch. 176» 
§88. 

9 In a prosecution for a misdemeanor at the instance of a voluntary pro- 
secutor, the dafendant files a plea in abatement, that one of the grand 
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there be a judgment against t'le defendant, in which case 
the same shall bo taxed in the coats^ and paid to the per- 
sons entitled thereto, by the sherift' or officer who may re- 
ceive the same. (Acts 1822-3, p. 12, ch 9, § 6 ; 1847-8, 
p. 158, § 22 ; 1866-7, p. 940, § 5.) 

§ 6. Payment shall not be made out of the treasury, to a 
witness attending for the Commonwealth in any prosecution 
for a misdemeanor, unless it appears that the sum to which 
the witness is entitled cannot be obtained, if it be a case 
wherein there is a prosecutor and the defendant is convicted, 
by reason of the insolvency of the defendant, or if it be a 
case in which there is no prosecutor, by reason of the ac- 
quittal or insolvency of the defendant or other cause. (Acts 
1822-3, p. 12, § 56; 1847-8, p. 158, § 5, 6 ; 1866-7, p. 940, 
§6.) 

§ 7. A sherilf or other officer, for travelling out of his 
county or corporation to execute process in a criminal case, 
and doing any act in the service thereof, for which no other 
compensation is provided, shall receive therefor, out of the 
treasury, such compensation as the court from which the 
process issued, may certify to bo reasonable. When, in a 
criJiinal case an officer renders any other service, for which 
no specific compensation is provided, the court in which such 
case may be, may allow therefor what it deems reasonable, 
and such allowance shall be paid out of the treasury. This 
section shall not prevent any payment under the fourteenth 
section of chapter forty-five,' which could have been made 
if this section had not been enacted. (1 E. C. p. 605, § 18. 
Acts 1847-8, p. 158, § 23 ; 1866-7, p. 940, § 7.) 



JTUors who f oimd the indictment was not a freeholder ; and the iasae made 
np on that plea is found for the defendant, and the indictment qnashed: 
SMf the oourt shoold give judgment for the costs against the prosecutor. 
Qm. ▼. 8t Clair, 1 Qiat. 556. 

3 The fourteenth section of chapter forty-fiye provides, inter alia, that 
for serrioes rendered or expenses incurred in the arrest of a criminal, or 
about a criminal prosecution for which no particular proTision is made by 
law, but which cannot be allowed by the First Auditor under the two pre- 
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§ 8. The certificate required by the thirty-firat section of 
chapter one hundred and eighty-four^ shall, when the pay- 
ment is to bo to a clerk, be from the court whereof he is clerk, 
and when it is to be to a sheriff or other officer, be from the 
court in which the prosecution is, or to which a justice shall 
certify as hereinafler mentioned. Any other expense incident 
to a proceeding in a criminal case, which is payable out of 
the treasury, otherwise than under the preceding section, or 
under the fourteenth section of chapter forty-five, shall be 
certified by such last-mentioned court, where it is not other- 
wise provided. With the certificate of allowance there shall 
be transmitted, to the Auditor of Public Accounts, the 
vouchers on which it is made. (1 R. C. p. 260, § 77 ; p. 
605, § 17 ; p. 607, § 32. Acts 1821-2, p. 11. § 2 ; 1825-6, 
p. 22, ch. 21 ; 1836-7, p. 41, ch. 65 ; 1840-41, p. 74, ch. 
63, § 1 ; 1841-2, p. 52, ch. 90, § 1 ; 1847-8, p. 156, § 2, 3, 
4; 1866-7, p. 941, §8.) 

§ 9. The entry of such certificate of allowanco shall state 
how much thereof is on account of each person prosecuted. 
(Acts 1824-5, p. 16, ch. 11, § 1 ; 1847-8, p. 157, § 13 ; 
1866-7, p. 941, § 9.) 

§ 10. A justice before whom there is any proceeding in a 
criminal case, shall certify to the clerk of the court of his 
county or corporation ; and a judge or court* before whom 
there is, in a criminal case, any proceeding preliminary to 
conviction in another court, upon receiving information of 

ceding sections of the same chapter, because not presented within the time 
prescribed, it shall be lawful for the First Anditor, within three yeans after 
the claim might haye been presented, if he be of opinion that sach daim 
ought to be paid, to lay the same before the Governor, and so mnch there- 
of shall be paid as the GoTemor may direct. 

4 The reference here should have been to the thirtieth^ not the thirtp- 
first section of chapter 184. This wiU plainly appear by comparing the 
section referred to in the Code of 1850 with the thirtUth sec of chap. 184, 
as giyen in the Code of 1860, which wiU be found to be the same. It autho- 
rizes payment *'out of the treasury to clerks, sheriffs, sergeants, coroners 
and constables, after the same," that is, their claims, ''are duly certified to 
the Auditor of Public Accounts." See 2 Matthew*s Big. p. 147, § 26. 
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the conviction, from the clerk of the court wherein \t is, 
shall certify to such clerk aU the expenses incident to such 
proceeding which are payable out of the treasury. (Acts 
1824-5, Id.; 1841-2, p. 49, cK 86, § 2; 1847-8 ; p 128, § 
8 ; p. 157, § 13, 14 ; 1866-7, p. 941, § 10.) 

§ 11 . In every criminal case, the clerk of the court in which 
the accused is convicted, or if the conviction be before a 
justice, the clerk, to which the justice certifies as aforesaid, 
shall, as soon as may be, make up a statement of all the ex- 
penses incident to the prosecution,' includlDg such as are 
certified under the preceding section, and execution* for the 
amount of such expenses shall be issued and proceeded 

fi This pzoviflion was ad<>pted from that of the act of 1819, (1 Bev. Code, 
1819, p. 608, § 31,) amended by the act of March 11, 1832, (Seas. Acts, p. 
49, § 2,) and re-enacted at the reyisal of the Criminal Code in 1848, chap. 
23, § 12, (Sees. Acts, 1847-^, p. 157). The costs and expenses for which the 
convict's estate was thus made liable, were those with which the Common- 
wealth was chargeable, sach as jail fees, charges for dieting, guards and 
transportation accniing before conviction, compensation to witnesses and 
jurors, fees to constables for arresting accused and summoning witnesses, 
but not fees to the officers of either court, the attorney for the Common- 
wealth, the clerk and the sheriff. Zee, J. in Anglea, de, v. Com* 14 Gratt. 
704-6. 

A person convicted and sentenced for a felony is afterwards pardoned by 
the Executive, releasing him from all pains, penalties and forfeitures in-, 
curred by the conviction and sentence. Previous to the pardon, an execu- 
tion had been issued for the costs incurred in his prosecution by the Com- 
monwealth: Eeld, that the pardon did not release him from these costs* 
S. C. 10 Gratt. 696. 

The statute only subjects the prisoner for such costs as the Commonwealth 
is bound to pay, and, therefore, does not embrace the fees of the clerks, 
sheriffs or attorneys for the Commonwealth. Ibid. 

A prisoner convicted for a felony, and obtaining a writ of error to the 
Court of Appeals, where the judgment is affirmed, is not responsible for 
the fees of the derk or the Attorney General. Finch v. CVm»., 14 Gratt. 
643. 

^ The common law writ of capiat pro fine is unrepealed, and may be 
used by the Commonwealth. Com. v. WebBter^ 8 Gratt. 702. 

Where there is a judgment in favor of the Commonwealth for a fine and 
costs of prosecution, the writ may issue for the fine and the costs ; but 
where the judgment is for costs without a fine, the writ is not a proper pro- 
cess to enforce the judgment. Ibid. 
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with ; and chapter forty-three' shall apply thereto, in like 
manner as if, on the day of completing said statement, there 
was a judgment, in such court, in favor of the Common- 
wealth against the accused for the said amount as a fine. 
(1 R. C. p. 608, § 81. Acts 1824-5, p. 16, § 1, 2, 4 ; 1841-2, 
p. 49, §2; 1847-8, p. 157, § 11, 12, 16; 1866-7, p. 941, § 11.) 

§ 12. If, by reason of the failure of a person to present 
his claim in due time, a sum be not included in such execu- 
tion, which would have been included, if so presented, such 
claim, unless there be good cause for the failure, shall be 
disallowed. (Acts 1824-5, fp. 17, $ 4 ; 1847-8, p. 157, § 
15; 1866-7, p. 941, § 12.) 

§ 13. No fee to any attorney for the Commonwealth shall 
be payable out of the treasury, unless it be expressly pro- 
vided.* And in no case shall there be judgment for costs 
against the Commonwealth. C. V. 1860, ch. 210, p. 844, 
§ 13. Acts 1866-7, p. 941, § 13. 

7 See G. V. ch. 48, on the* 'Mode of reoovering fines and enforcing pay- 
ment into the treasoiy of the Conunonwealth's part," p. 227; 2 Matthew's 
Dig. ch. 14, p. 194-199. 

• See C. V. 18G0, p. 7G9, § 16 ; 2 Matthew's Dig. p. 157, § 16. 
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$ 1. Trials for felony shall be in a county or corporation 
court, and may be at any term thereof, except that a person 
to be tried for rape, arson, malicious shooting, cutting, 
stabbing or wounding, with intent to maim, disfigure, dis- 
able or kill ; for forgery, or uttering as true forged paper ; 
for passing counterfeit money, or for a felony which may be 
punishable with death, may, upon his arraignment in the 

* §§ 1, 4, 5, 9, 14, 2o, 26 of this chapter, amended and re-enacted. Bee 
Addenda, post p. 880. 
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county or corporation court, demand to be tried in the cir- 
cuit court having jurisdiction of the said county or coipora- 
tion ; but no such demand shall be allowed in any corpora- 
tion or hustings court held by a judge, and in which, by 
especial statute, capital felonies may now be tried. Upon 
such demand, the accused shall be remanded for trial in the 
said circuit court, and all the material witnesses desired for 
the' prosecution or the defence shall be recognized for their 
attendance^ at such trial. When a person is remanded as 
aforesaid, by a county or corporation court, the clerk thereof 
shall certify and transmit to the clerk of the court in which 
he is to be tried, a record of the proceedings had in the 
said county or corporation court, in relation to the prosecu- 
tion, and copies of the indictment or other accusation, and 
of all recognizances and other papers connected with the 
case ; such copies shall be used with the same efiect as the 
originals. If the accused be remanded for trial in a coart 
whose jail is not the jail of the court remanding him, the 
latter court, by its order, or if it fail, any two justices of the 
county or corporation, by their warrant, shall direct the offi- 
cer of such court to (and he shall) remove the prisoner to 
the jail of the court in which he is to be tried, and the 
jailor thereof shall receive and keep him safely until dis- 
charged by law. The clerk of the county or corporation 
court shall, as soon as may be, issue a venire facias^ di- 
rected to the officer of the court in which the trial is to be, 
requiring him to summon jurors for such trial. (1 R. C. 
p. 223, § 20. Acts 1847-8, p. 158, § 50. C. V. ch. 208, 
§ 1. Acts 1866-7, p. 931, § 1.) 

§ 2. "When an indictment is found or other accusation 
filed against a person for felony, in a court wherein he may 
be tried, the accused, if in custody, or if he appear accord- 
ing to his recognizance, shall, unless good cause be shown 
for a continuance, be arraigned^ and tried at the same term. 



J 



1 The' term curaignment signifies the calling the defendant to the bar of j 
the conrt, to answer the accusation contained in the indictment. 2 Hal<' 
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He shall be allowed counsel, if he desire it, to assist him in 
his defence ; and a copy of the indictment or accusation, and 



216; 4 Bla. Com. 322. It consists of tliree parts : HBty calling the prisoner 
to the bar by his name, and commanding him to hold np his hand ; 2ndly, 
reading the indictment to him in English that he may understand the 
charge; and 3dly, demanding of him whether he is guilty or not guilty. 
2 Hale 219. 

The first of these ceremonies is intended the more completely to identify 
the prisoner as the person named in the indictment, because, by holding up 
his hand when his name is caUed, he acknowledges himself to be properly 
described under that appellation. But this ceremony is not absolutely ne- 
cessary, for if the prisoner obstinately refuse to hold up his hand, the same 
purpose is answered by any admission that he is the person intended. 2 
Hale 219 : 4 Bla. Com. 323; Hawk. b. 2, ch. 28, § 2; 1 Archb. Gr. Prac. & 
PL, 7th edi., top p. 350. no. 1. 

The accused being set to the bar in custody of the jailor, the clerk calls 
him by name, and tells him, if sitting, to stand up. He then proceeds with 
the arraignment, thus : 

''You stand indicted by the name of A. B., (late of^ <te,,) for tha£, you, 
on the , (&o,, as in the indictment, to the end, except that ii is ad- 
dressed to the prisoner in the second person, and thai the second and sub- 
sequent counts are stated shortly) : How say you? Are you guilty of the 
felony (or of the offence), whereof you stand indicted, or not guilty ?" 1 
Arch. Or. Prac 4; PL, 7th edi., top p. 350 ; 3 Bob. Prac. (old edL) 115. 

In every case in which it is proper for the prisoner to appear in person, 
there should be an entry of the arraignment. It is the record of the de- 
fendant's appearance. See op. of Oibson, J., in Jacobs ▼. Com., 5 Berg. 
A Bawle 81G. The omitting an arraignment will be sufficient ground for 
reversing the Judgment. Powell v. U. S., 1 Morris 17. 

After the prisoner has been arraigned and pleaded *'not guilty," the clerk 
then says to the prisoner : 

''A. B. The venire are now to be called, out of which.a jury of twelve 
lawful men are to be taken, to pass between the Commonwealth and you, 
upon the charges of which you stand indicted. For cause shewn by you, 
you may at this time challenge the whole array of the tenire which has 
been summoned; or for cause shewn by you, you may challenge each of 
the venire; and when a venire of twenty-four lawful men has been obtain- 
ed, you will have no right to peremptory challenge to any of them, but you 
will be at liberty to strike eight of them from the panel, and out of the re- 
maining sixteen twelve will be selected, by lot, to pass between the Ck>mT 
monwealth and you. After the jurors are sworn on the jury, no exception 
will be allowed against any juror on account of his age or other legal dis- 
ability, unless by leave of the court." See post § 9, of this chapter. 
Acts 1852-3, ch. 27, § 24. 
On a joint indictment, the clerk arraigns the piisoners together, and 
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of the Ibt of jurors summoued for his trial, shall be fnr- 
iiished Lim without fee, upon his request, at any time be- 
fore conviction. (1 R. C. p. 607, ^ 24, 27. Acts 1845-6, 
p. 68, § 2 ; 1847-8, p. 148, ch. 21, § 1, 3, 6 ; 1866-7, p. 
932, § 2.) 

§ 3. Any peraon tried for felony shall be personally pre- 
sent' during the trial. If, when arraigned, he will not plead 
or answer/ and do not confess his guilt, the court shall have 
... ' ■ ^ _ » 

when he has read the indiotment, aaika each of them separate! j whether hm 
is guilty or not. After they have pleaded not gtdlty, the clerk asks them 
whether they are willing to be tried together by the same jnry ? If ihej 
answer yes, he says to them : **A. B. and G. D., the venire who are now,** 
Ac, (as in other cases). If they answer no, the conrt will haye to decide 
whether the prisoners may be seyerally tried. 3 Bob. Prao. (old edi.) 150, 
151. Bnt aeepost, § 14, note (24.) 

Two prisoners may be arraigned together. This does not prevent their 
pleading separately, and electing to be tried separately, Whitehe<id t. Com, 
19 Gratt 640. ' 

s In a prosecution for felony, the accused must be arraigned and plead 
in periony and in all the subsequent proceedings he must appear inpermm^ 
not by attorney ; and such appearance in person must be shewn by the re- 
cord. Sperryy, Ckm.0 Leigh 623. See also, 1 Ghltty's Cr. Law, 414; 
Perkins' case, 1 Wend. 91 ; 3 Bob. Pr. (old edi.) 267; 2 Bennett A Heaid. 
Lead. Gr. Gas. 449. It is a right which he cannot waive, to be present 
from the arraignment to the verdict. Jackson v. Com, 19 Gratt. 656. 

A verdict having been found against a prisoner, he moves the court to set 
it aside as contrary to evidence ; which motion is on another day overruled. 
On the day when the motion is made, and also when it is overruled, the re- 
cord states that the prisoner appeared by attorney ; and there is nothing in 
the record to shew that he was present. This is error. Hooker v. Qmk, 
13 Gratt. 763. 

In no case whatever, except where some statute hath otherwise directed, 
can judgment of imprisonment or any other corporeal punishment be ren- 
dered, unless the defendant be present in court. Crump's case, 1 Ya. Gas. 
192 ; WinchelVs case, 7 Gow. 525 ; Queen v. Templeman, 1 Salk. B« 55 ; 
Duke's. case, Id. 400 ; Pifer's case, 14 Gratt. 713. And the record should 
distinctly and positively show that the defendant was present when sen- 
tence was pronounced, or the same will be reversed on writ of error. 
Hamilton Y. Com,y 4 Harris 120 ; Dunn v. Com,, 6 Barr 384; Seraggsr, 
The State, 8 Smedee A Marshall 722 ; TJve State v. Matthews, 20 Hissouri 
65 ; Safford.Y. The People, 1 Parker 474 ; Kelly v. Tlie State, 3 Smedes As 
Marshall 518; 2 Bennett & Heard Lead. Gr. Gas. 451. 

3 A person may demur, and if a demurrer is decided against him, plead 
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the plea of not guilty entered, and the trial shall proceed as 
if the accused had put in that plea. (1 R. C. p. 609, § 88. 
Acts 1847-8, p. 148, § 2, 4 ; 1866-7, p. 982, § 8.) 

Of the jun/y in criminal cases. 

§ 4. In a case of felony, in which a writ of venire facias is 
necessary, the writ shall command the officer charged with its 
execution to. summon twenty-four persons, freeholders^ of his 
county* or corporation, residing remote from the place where 
the offence is charged to have been commttted,^and qualified 
in other respects^ to serve as jurors, to attend the court 

over to the felony, E. ▼. Phelp$t dbe., 1 Oar. A Marah. 180 ; 41 Eng. Com. 
Iiaw Bep. 103. The words plead or anstDer^ used in the act of 1847-8, are 
deemed sofilcient to reserre to the prisoner the right of demurring or moy- 
ing to quash. Bep. Bey. G. V. p. 1017. 

4 In the trial for a capital felony, it is not necessary that it should be ex- 
pressly stated in the record that the petty jurors were freeholders. Cam. 
▼. Stephen^ 4 Leigh 679. 

Motion in arrest of judgment because sereral of the petty jury were not 
freeholders; this being matter of fact not appearing in the record, is not 
a good reason for arresting judgment. Ibid. 

It is a good objection to a juror in a caise of Rlony that he is not a free- 
holder. Dowdy Y. Com,y 9 Gratt. 727. ''It seems obviously to have been 
intended by the Legislature that all the persons composing the panel of 
twenty-four jurors, whether summoned under the 4th, 9th, or 10th sections 
(C. y. oh, 208), should be freeholders, as well as qualified in other respects." 
Per Monoure, J, in S. 0. 736. 

6 A juror in a criminal case, must be a freeholder in the county to the 
officer of which the venire faciaa is directed* Ikiy t. Com. 3 Gratt. 629. 

e The act. Sees, acts 1866-^7, ch. 208, § 4, p. 982, directs that the writ of 
venire facias shall command the officer charged with its execution, to sxmi- 
mon twenty-four freeholders of his county or corporation, '' residing remote 
from the place where the offence is charged to have been committed.'* 
This direction is mandatory, and the writ is defective and should be quashed 
if it is omitted. And it is not in violation of the bill of rights. Whitehead 
V. Com. 19 Gratt. 640. 

7 All free white male persons who are twenty-one years of age and not 
over sixty, shall be liable to serve as jurors. Acts 1852-3, oh. 27, § 1. For 
the persons exempted from such service, see Id. § 2 ; 2 Matthews* Dig. p. 
332, §2, taidnote(l). 

Jurors in cases of felony are not now required to own estate, real or per- 
sonal, of the value of one hundred doUars; and if the writ of venire faeiae 
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Tvherein * the accused is to be tried, on the first day of the 
next term of said court, or at such other time as the court 
may direct. If a person, summoned under such writ, fail 
to attend as required, without sufiicient excuse, he shall be 
fined by the court eight dollars. (1 R. C. p. 601, § 9 ; p. 
603, § 13. Acts 1845-6, p. 62, § 1 ; 1847-8, p. 148, § 4, 
19 ; 1866-7, p. 932, § 4. 

§ 5. The clerk of a county or corporation court, in which 
a person accused of felony is held or recognized for trial, 
shall, as soon as practicable after such person is committed 



requires the officers to gammon Jurors with this qualification, it will be 
quashed on motion of the prisoner. Wa$h, y. Cam,, 16 Qratt. 530. 

If there is error on the face of the writ of venire /(teiM, and the prisoner 
moTes to quash it, though he does not specify the error, it may be taken 
advantage of in the appellate court. Id. 

The 4th section of the act C. V. ch. 162, p. 628, provides that ''no ex- 
ception shaU be allowed against any juror after he is sworn upon the juiy, 
on account of his estate or age, or other legal disability.** This act onJ^y re- 
lates to those disabilities created by our statutes, and does not refer to 
other causes of challenge which exist at common law, and as to which the 
statutes are silent DUttarth v. Cam,, 12 Gratt 669. It has been repealed; 
(Acts 1852-^, oh. 27, § 89, p. 47), but since amended and re-enacted so as 
to read, '' No exception shaU be allowed against any juror after he is sworn 
upon the jury, on account of his age or other legal disability, unless by 
leave of court** Ibid. § 24 ; 2 Matthews* Dig. p. 839, § 24. 

On a trial for arson, the nephew of the deceased wife of the person whose 
house was burned, if she left children, is an incompetent juror. JaqueeY. 
Cam., 10 Gratt. 690. If a juror is related to either party, within the ninth 
degree, though it is only by marriage, a principal bhaUenge will be y^mi*^M^ 
1 Ghitty's On. Law, 541. See Ck>ke lit 157 a ; Marshall v. Eure^ 1 Dyer 
87 b ; Davis* Gr. Law 451. 

Such relationship to a party on the record would be a cause of principal 
challenge. If it be not a cause of principal challenge because the person 
whose house was burned is not a party on the record, it is a case in which 
the favor being apparent, he should be set aside. Jaqtiee v. Cam., iupra. 

In such case, if the deceased wife left no issue, it is for the prosecution to 
shew the fact; and that fact not being shewn, the objection is vahd. Id. 
Bee Munson A WevVs ease, 1 Leon. B. 88. 

On a trial for a felonious offence, the court, of its own motion, without 
the suggestion of either party, may examine upon oath all who have been 
smnmoned to serve upon the jury, touching any disability created by sta- 
tute, such as infancy, want of freehold or property qualifications, or in a 
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or recogized, issue a venire facias^ for his trial, returnable 
to the first day of the next term, or to such other day as the 
attorney for the Commonwealth may direct. And if a per- 
son charged with felony be not tried at any term of the 
court in which he is to be tried, the clerk of such court shall, 
at least five days before any subsequent term that the case 
remaind pending, issue a venire facias for his trial, return- 
able as above required. (Acts 1847-8, p. 149, §13 ; 1866- 
7, p. 932-3.) 

§ 6. Any court in which a person accused of felony is to 
be tried, may at any time cause a venire facias to issue for 
his trial. (Acts 1847-8, p. 149, § 14 ; 1866-7, p. 933, § 6.) 

§ 7. No challenge of a juror shall be allowed the Com- 
monwealth, except for cause, and all challenges shall be 



capital case, oonacientioiis scmples on the sab jeot of capital pxinishment ; 
and upon any such disability being thus made to appear, or if it be shown 
that any one summoned has been oonyicted of perjury, the court may and 
should set aside any such juror of its own action, without objection made 
by either party. MotUoffue t« Com,, 10 Gratt 767. 

On a trial for felony the court, of its own motion, wiihout the suggges- 
tion or consent of either party, may excuse or set aside a juror who, thougjh 
in all other respects competent, is disabled physically or mentaUy, by dis- 
ease, domestic affliction, ignorance of the yemaoular tongue, loss of hear- 
ing or other like cause^ from properly performing the duties of a juror. 
But the erroneous ezeroise of this power is a matter of exception by the 
prisoner, for which the judgment of the court may be rcTersed. Ibid. 

The court cannot of its own motion, where no challenge is made, without 
good cause, set aside a juror, except where he is disabled physically or 
mentally from properly performing the duties of a juror, or is disqualified 
by statute. Ibid. 

A prisoner objects to a juror, and his objection is overruled, and he ex- 
cepts. After the panel is made up, but before the prisoner has exerouBed 
his right of challenge, the court, on the motion of the attorney for the 
Clommonwealth, out of abundant caution, sets aside the juror. This is not 
error. WormeUy y. Com,, 10 Gratt. 659. 

QuiBBx: If the setting aside a person called upon the venire, on the mo- 
tion of the attorney for the Conmionwealth, is a ground of exception by 
the prisoner. Clore's ease, 8 Gratt. 606. 

» The act, Code, dL 208 § 5, p. 836, and the act, Code, ch, 105, § 14, p. 
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tried by the coort in which they are made.* (1 R C. p. 
607. i 25. Acts 1847-8, p. 149, $ 17, 18 ; 1866-7, p. 933, 
17.) 



8S8y dirMtiBg tb* mrm of ^venirtfaaoi mn merely direotoiy to the officer, 
and* A prieonar eennoi object to the writ beesoee the aete haswe not been 
oonqilied with. Wash. r. Cam., IS GnM.5S0. 

• As no chidlenge to a jnxor ie allowed to the Commonwealth except for 
canae, when anch ehaUenge ia made, thecanae dionld be ahown, and ahoold 
be a good and legil canae for the exdnaionof the juror; otherwiae it should 
be orermled. Maniofpu t. Com., 10 Oratt 767. 

On a tcial for mnider it is a gnrand of challenge to a jnror for canae, by 
the GoBunonwealth, that he aays he baa oonadentiotia acnqdea about the 
pro pri e ty of capital punishment, and is opposed to it^ and if the ptooh 
ahow the prisoner guilty of murder in the first degree, he does not know 
that he will convict him. Clcre'$ ease, 8 Gzatt 606. 

A penon aocosed baa a ri^ to challenge a juror for canse before he is 
awom, and the court is boond to judge whether the canse is sufficient to 
Bustain the objection or not Com. v. Jones, 1 Leigh 598. 

After a juryman baa been elected and awom, the court may, in its dis- 
cretion, allow the priaoner to challenge him for cause, and atiihe him tram 
the paneL Tooel t. Com., 11 Leig^ 714. 

In Thompson v. The Com., it was held, that an objection to a venireman, 
that he is not qualified according to law, comes too late, after he ia awom 
to try the issue. 8 Oratt. 637. But this decision was under the C. Y. p. 628, 
ch. 162, i 4, which' section has been repealed. Acts 1852-3, ch. 27, § 39. 
See ante, note (7) f of the act now in force on this subject, which aoooids 
with the decision in Tooel v. Com., supra. 

The court may and should, in its discretion, set aside all persons who are 
incompetent jurors, at any time before evidence is given. The People v. 
Damon, 18 Wend. 851 ; 3 Bob. Pr. (old edL) 172. 

If the prisoner does not know, or might not with due diligence have 
known, that one of the jury was a member of the grand jury which found 
the indictment against him, until after the jury is impanneled and sworn, 
he may make the objection to the juror, if made before any of the evidence 
is introduced. Dilworth v. Com,, 12 Oratt. 689. But if this was known 
by the prisoner before the juror wss sworn, and he has failed to challenge 
the juror, the objection will be considered as waived. Bristow*s ease, 15 

Gratt. 648. 

QnxBX : If he may not make the objection at any time before the verdict 
is rendered ? And it seems he may. Dilworth v. Com. supra. 

Qxtxsb: If upon such objection being made to a juror, it is proper to 
examine ^^tn upon his voir dire, as to tiie droumstances, and the state of 
his mind and feelings towards the prisoner ? Ibid. 

'When a person is called as a juror, he may be sworn on his yoir dire, and 

i 
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asked whether he is twenty-one years of age? whether he is possessed of 
the qoalification as to estate which the statnte presoribes? and whether he 
has acted in the case as committing magistrate, ss a member of the ezanu 
ining coxart, or as a member of the grand jury ? To any of these questions 
he may give an ans^yr which will show that he ong^t not to sit as a petit 
juror, and yet the answer will not be at all to his didionor or discredit. 8 
Bob. Prac (old edi.; 168. 

On a trial for a felony a member of the grand jury which fonnd the in- 
dictment against the prisoner, is not a competent juror to try him. 21 
Yin. Abr. Trial, 268 ; Coke lit. 166 b; Hemdon t. Bradtlyiw, 4 Bibb's B. 
46; Barlow t. The State^ 2 Black. B. 114 ; Bunter t. MaUhem^ 12 Leigh 
228; DUwofih v. Gam.y 12 Gratt, 689 ; Bristow y. Oim., 16 Qratt. 684. 

'When the prisoner excepts to a juror for cause, before he is sworn, it is 
matter of right, to be adjudged by the court ; when he excepts after trial, 
for cause existing before the juror was elected and sworn, it is matter ad- 
dressed to the discretion of the court : in the exercise of this discretion 
the court ought to consider the whole case, and be satisfied that justice has 
been done. Jtmes' ea$e, 1 Leigh 698, 617. The rule Udd down in this case 
hss been uniformly adhered to in this State. In applying it, the court re- 
gards with extreme jealousy all attempts to set aside yeidicts on the ground 
of objections to jurors existing before they were sworn. A yerdict will not 
be disturbed for any such cause, unless it appears to haTe operated so as to 
inflict injustice upon the prisoner. Per BoberUon, J. in Bristoto v. Com»f 
16 Ghratt. 684, 646. See Heath v. Com., I Bob. B. 786 ; Com, y. ffail- 
itoeky 2 Gratt. 664 ; Ourran v. Ccm,^ 7 Gratt. 619 ; and DUworth t. Com.t 
12 Gratt. 689, where the rule was adhered to. 

If the objection to a juror that he was one of the grand jury which found 
the indictment, is not taken until after the verdict, it wiU not be set aside 
on this ground, unless it appears from the whole case that the juror was 
biased against the prisoner ; who therefore has not had a fair and impartial 
trial. BristatD y. Com,, 16 Gratt. 684. 

A person on his 9oir dire, says that he is not a freeholder ; before the 
panel is completed, he returns into court and says that he has been remind- 
ed by a friend of his mistake, and that he is a freeholder ; the court hold- 
ing him to be a good juror^ the prisoner challenges him peremptorily- 
The court was right in their opinion, ffendriek y. Com., 6 Leigh 707. 

If the objection to a juror appears in the form of a principal challenge, 
the prisoner must proye his allegations by testimony ; if it is a challenge to 
the faw>r, the prisoner appeals to the conscience of the juror on his voir 
dire. Sprouce y. Com., 2 Yu. Oas. 876. 

''Whilst the prisoner has a right to appeal to the conscience of the juror 
on his toir dire, the juror is not obliged to answer any question tending to 
fix infamy or disgrace on him. It has been said, that he is not obliged to 
disclose whether he has or hss not formed and deUvered an opinion on the 
prisoner's case, for the reason that elhch disclosure would tend to his dis- 
grace. It is not necessary to say whether the latter part of the rule would 
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be rastained by this oonrt. It oeitainly wm diaregudad in Bwrt's ea$€* 
B« thai as it maj, if a jmor baa in Virffinia audi a poTilege, it it oattatn- 
ly hUj and noi tba pririlege of tbe ConmioDwaaltii. -AsiA tba Jnior not 
baving in tbia eaae daimad tba beneftt of it, bat bioo^ tba tratfa fiMxIj 
before tbe oomt, it ia not perodTedbow tbe law of tba#aM, or tberigfata of 
tbe priaoner, oan be otberwiae tban tbey would bave been, if tboae facta 
bad been pnnred bj indifferent teatimony, on a prindpal diaUenge." Per 
WMU^ J. in ddiyering tbe opinion of tbe ooort in a O., 2 Ya. Oae. 378. 
In tbe oaae of tbe CcmmonwMUh t. StockUjf, it was hdd^ tbat a dxenit 
ooort baa tbe ri|fit and power, on tbe trial of an indictment fdr f elonyy to 
oompd a Tenireman or byatander, oalled to aerre aa a jnror on tbe triaJ, to 
be awom on bia tcir dire, and to anawer proper qniestiona toadiing bia iit- 
neaa aa a jnror in tbe partiedUr case. 10 Lei^ 678. 

Wbere tba Tenireman ia oalled before tbe eonrty and offered aa a jnrar, it 
aeema to be afair preaomption tbat be baa intdligenoe to know bia dntjand 
integrity to perfonn it ; and tbat be is m&der noinllnenoea impdling 1dm to 
do wrong, Tbat preaomption is not leas fdr and reaaonable, tboogb it 
dioold be deemed proper to test tbe state of bis mind and of , bia fadings in 
regard to tbe matter to be tried tbroo^ tbe more aeardiing deteetion of 
an examination npon oatb. If tbere be no extraneooa proofs offered, as 
in tbia case, we are boond, according to ereiy prindple of joatioe and of 
law, to credit the disdosores wbidi he makes, as to his own belief of tbe atate 
of his mind, which can only be known to himself; and not to diabelieye 
an onimpeached witness, made a witness, not by his own act, bnt by the 
act of the conrt, and who is sabjected to those ssnctionsof troth, the most 
solemn that can be applied to the consdences of men. Wbere no pomtiye 
ineonsistendes appear in bia examination, sospidon shoold not be indolged 
in onneoessarily creating them. At the same time, that there diooId be no 
orerstnaned efforta to overlook ineonsistendes, the whole of the examina- 
tion dioold recdve a candid and reasonable oonstmction. If there be no 
izrecondlable inconsiBtendes discoyered, then there is a conconence of 
presomption and of testimony whidi shoold oyerrale and silence evexy ob- 
jection to the qoaliflcation of the joror. Per LomaXj J. in ddiyering opin- 
ion of coort in Olore'$ eauy 8 Oratt. 616-617. 

''The coort has conddered," declared Marshall^ 0. J. in Burr's Trial, 
''those who have deliberately formed and delivered an opinion on the goilt 
of the prisoner, ss not being in a state of mind to wdgh the testimony, 
and therefore, aa being disqoalifled to dt as jorors in the case." 1 Burfi 
Trial 416; see also U, 8. v. Woods, 4 Oranch 0. 0. 484. The qoestion was 
accordingly sanctioned by the court, "Have yon formed and expressed an 
opinion aboot the goilt of Colond Borr V 1 Burr's Trial 367. 

Upon a qoestion whether one called as a joror in a case of fdony, and 
challenged for caose, stands indifferent or not, the general role is, Ibat one 
who has formed a decided opinion that the prisoner is goilty or innocent, 
whether that opinion be formed on tHe evidence of witnesses whose testi- 
mony he has heard on a former trial, or conversation with witnesses, or 
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common report, is not an indifferent juror. And it is immaterial whether 
Buoh opinion has been €xpre99ed or not And if the person called as a juror 
has been so inconsiderate and nnjost as, upon insofficient or no evidence, I 
to have prejudged the prisoner's cause, much more is he unfit to be trusted 
with it as a juror. Armistead v. Com., 11 Leigh 657. This decision was 
re-afllrmed in Heath t. Com,^ 1 Bob. 7S5 ; Bpu' ease, 5 Gratt. 676, 681. 
See LUhffow t. Com., 2 Ya. Gas. 297 ; Spruce v. Com., Id. 875 ; Pollard 
v. Cam,, 5 Band. 659; Brown y. Cbm., 2 Leigh 769, 778; Onander t. 
Com,, 8 Leigh 785; Hendrick y. Com., 5 Id. 708; Dayis' Gr. Law 452. The 
application of this rule must be left to the discretion of the judge, accord- 
ing to the yarying droumstanoes of each particular case. Eecnth y. C<nn,, 
. 1 Bob. 742. But the decision of a court allowing a challenge on the part 
of the Gonmionwealth, or disallowing a challenge on the part of the ac- 
cused, whether such challenge be a principal challenge or a challenge to 
the f ayor, is matter of exception on the part of the accused ; which it is 
his right to haye reviewed in the appellate court. Montague y. Com,, 10 
Oratt. 767. Though, in all cases, great weight is justly due to the opinion 
of a court before whom the jurors are questioned and examined, yet upon 
exception the appellate courfrmust judge from the facts therein stated, 
whether the reason for setting aside a juror is good and sufficient or the 
contrary. Ibid. And the appellate court will not enquire whether injury 
has been done to the prisoner by improperly setting aside a competent 
juror, but the law will intend prejudice to the prisoner. Ibid. 768. 

If a prisoner's objection to a juror is improperly overruled, the error is 
not cured by the juror's name being stricken off from the panel by the pri- 
soner, or his not being drawn as one of the twelve who are to try the pri- 
soner. Dowdy Y, Com,, 9 Gratt. 727. ''The case in this respect,'' said 
lioneure, J., the other judges concurring, ''is somewhat like, though 
stronger than, Idthgow's case, 2 Ya. Gases 297, in which it was held, that if 
the court erroneously overrule a prisoner's challenge to a juror for favor, 
and then the prisoner peremptorily challenge the juror, the error of the 
court is not cured by the subsequent exclusion of the juror, although the 
prisoner liad not exhausted his peremptory challenges even to the last." — 
P. 737. See also Sproucc's case, 2 Ya. Gas. 875. 

On the trial of an indictment, in which the prisoner was charged in some 
counts with the embezzlement of a check drawn by A. for $700, and in 
other counts with the embezzlement and larceny of notes and dollars to the 
same amount, a venireman was challenged for cause, and on hia vcir dire 
declared that he had formed, and frequently expressed, a decided opinion 
of the prisoner's guilt, but that he did not know that this opinion appUed 
particularly to the charge laid in the indictment, (there being sundry other 
indictments pending against him for the embezzlement and larceny of 
other checks and money;) that his opinion was a general one that the pri- 
soner was guilty of embezzling checks of the Farmer's Bank, and that opin- 
ion related as much to one check as another; that he believed that he would 
be guided by the evidence, if he were on the jury, but that he should be un* 
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wiUing to tnut hinuMlf , Bach a juror ong^t to be exdaded. Uihgow ▼• 
Cttm^t 2 Ya. Cm. 297. 

A Ttiirwnftn, who had heud a relation of what the priiusipel witaeea for 
the prooeontioii had sworn tO| and had said, thai if these things were true, 
he believed the prisoner guilty; bat who declared, on his voir dire^ that he 
felt no prejndioe, wits open to oonviotion, and if the facts did not torn oot 
as thej had been xepiesentedy he was ready to chsnge his opinion, is a good 
joror, and the prisoner's challenge for cause was properiy oyeimled. 
Sprauce t. Cbm., Id. 875. 

. A joror, when examined on his tair dire^ said, *' that he had heard the 
sabjeot of the trial frequently in the ooonty ; thai he cannot now say 
whether the persons from whom he has heard the relations of the cTidence 
were present at the examining court or jiot But upon such relations, 
which he beUeved to be true, he has formed a pretty 9ubUainUdl opinion, 
and expressed the same more than once ; thai he now thinks, that notwith- 
standing the formation and expression of sudi opinion, he could, ss a joior, 
do justice to the prisoner; that he was not at the examining court, nor had 
he heard the evidence in the case, nor conversed with any of the witneeses; 
that the opinion which he had taken up, and frequently expressed, was 
founded on romor in the county; that he felt no prejudice, and was open 
to conviction." The prisoner's challenge of this juror for caoae was over- 
mled by the court below; but the General Court hM^ that the challenge 
was good in law, and ought to have been sostained ; and reversed the judg- 
ment and granted a new triaL Id. 377-8. It is believed that this decision 
cannot be sostained, either on principle, or consistently with subsequent 
adjudications. 8 Bob. Prac. (old edi.) 160; Epes' com, 5 Gratt. 678. 

A juror, who having heard the testimony of a witness in Uie cause, and 
then formed .an opinion on it, and was doubtfol whether he had expressed 
the opinion or not, though he thought it most probable he had expressed 
it, but declared that at the time of the trial he had no prejudice against the 
IMtisoner, or his cause, and that he could, ss he believed, give the prisoner 
as fair a trial as if he had not heard any thing on the subject, is an impar- 
tial juror, and a challenge of him for cause ought to be overruled. PoUard 
V. Cam., 5 Band. 659. 

A person being called as juror in a case of felony, says, on his ixfir dire, 
**thai he had expressed an opinion on the circumstanoes as he had heard 
them narrated in the county ; but he had not heard any of the evidence 
given on the examination of the prisoner, or conversed with any of the 
witnesses or parties; and he did not think the opinion eo formed wnUd 
have any influence on hie mind in trying the case ;" and this juror is chal- 
lenged for cause : Eeld, he is an indifferent juror, and the challenge for 
cause rightly disallowed. Brown v^ Com., 2 Leigh 769. 

A venireman being called and sworn to answer questions, said, that he 
had never heard any detailed account of the evidence against the prisoner; 
that he had heard nothing more than that the prisoner had been charged 
with killing a man; ftnd the impression made on his mind wss, that if 



TRIAL AND ITS INCIDENTS. 285 

guilty, he should be pqniahed, bnt if not^ that he should be aoqiiitted. On 
eroes examination, he said he had an impreanon on his mind, made by 
what he had heard, and thai he did not know, if sworn on the ^uy, that he 
should be able to render a yerdiet free of inflnenoe from the impr e s m on 
then and preyioosly existing on hi^ mind ; bnt on farther exsmination, he 
stated that the impr s as i anon his mind, and which he thought would remain, 
was aa to what ought to be done with persona gailty of aooh offenoea, and 
not whether the prisoner waa guilty or not; saying also, that he felt pre- 
pared to hear the eridenoe, and to decide the case by it The challenge of 
this Tenirenum was hM^ by the nnanimoiis<ipinion of the court, to have 
been rightly oTermled. Mendvm v. Com.^ 6 Band« 708. 

A person called aa a juror in a criminal case, and examined as to his in- 
differen<7 on his voir dire^ declared, he had heard reports concerning the 
case in the comtry, and a statement of the drcmnstances from one of the 
witnesses, and had formed a hypothetical opinion, but he beliered it would 
not influence his mind as a juror ; he believed the account he had heard of 
the case at the time he heard it, (and he did not now express any doubt of 
its troth) ; if the evidence at the trial should correspond with the account 
he had heard, his former opinion would remain, but if it should be diifer- 
ent^ he felt satiafted he should be able to decide the cause, without being 
influenced by what he had before heard, and without prejudice : and it did 
not appear, that the witness had ever d</brtf expre9$ed Uie opinion he had 
so formed I Eeldj such preconceiTed hypothetical opinion did not consti- 
tute good cause of challenge to the juror. Onander t. Cam., 8 Leigh 780. 
This doctrine was re-afilrmed in ffeath t. Com., 1 Bob. 785 ; Epe$* ease, 5 
Gratt. 676, 679. 

Peraons called to serve as jurors in a criminal case, examined on their 
wir dire, say that they have heard part of the evidence on a former inves- 
tigation, and formed some opinion thereon, yet the opinion so formed 
would nowise incline their minds, as jurors, for or against the prisoner, but 
they could pass upon his case, on the whole evidence, as impartially as if 
they had never heard of it. Such persons are good and impartial jurors. 
Eendriek v. Oom., 5 Leig^ 708. 

On a trial for murder, two jurors are severally examined on voir dire. 
1. One states, that he was not present at the examination of the prisoner, 
before the hustings court, and has heard no statement of the evidence from 
any witness or any person who was present ; that he has heard the case 
spoken of in the town, and rumors in regard to its circumstances, upon 
which he has expressed no opinion, though he believes those rumors to be 
true, and if they should turn out upon the trial to be true, he has h decided 
opinion in regard to the case ; but he feels no prejudice, and is satisfied he 
shall be able to decide the case upon the evidence which may be given in^ 
uninfluenced by the rumors that he has heard ; that the opinion he had 
formed was, that if the prisoner had stabbed the deceased under the cir- 
cumstances which he had heard, he ought to be punished. 2. Hie other 
juror states, that he has made up no decided opinion ; that he has heard a 
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p«rt of the eyidenoe of one witneas, and foimed an impression, and if the 
balanoe of the testimony should ran in that way, that impression would be 
eonfixmed ; that as far as the evidence went, he has a decided opinioii, if 
the rest ahoold not mn against it ; but that he has no pref ndioe, has not 
eipressed any opinion, and is prepared to dedde the ease aoooxding to the 
evidence which may be given in, nninilnenoed by the portion of evidence 
he has heard. Both the jurors are competent. Maran v. Com-^ 9 Leigh 
651. 

On a trial for felony, a juror being examined on his i>oir dire^ states, 
that he was not present at the examining court, but has heard a report of 
some of the circumstances of the case; that he does not know (hat the re- 
port came from any one who heard the evidence at the examining court, 
nor does he believe it to be a full detail of aU the circumstances, but he 
believes it to be true, and upon that belief he has formed and expressed a 
decided opinon, which is still abiding on his mind ; but he believes;, that 
notwithstanding what he has heard, his mind is open to conviction, and he 
has no doubt that if the facts should turn out to be different from what 
they have been represented to him, his opinion would be changed. He is 
a competent juror. MaUe v. CVmi., 9 Leigh 661i 

A person called as a juror, stated that he had had a conversation with the 
prosecutor shortly after the alleged offence was committed, and heard from 
him a general statement of the facts, though he did not know whether that 
statement mentioned all the facts; on that statement he had forrned and 
exprtued a decided opinion, which he still entertained, that the prisoner 
was guilty ; he knew the prosecutor, and had entire confidence in his vera- 
city ; he had forgotten some of the circumstances by him related ; and the 
opinion he had formed was not such but that it would yield to evidence ; 
he would try the prisoner's cause by the evidence alone, and had no doubt 
he could give him a fair trial ; he had no prejudice against him. Upon a 
challenge for cause, heldj this person was not indifferent, and the challenge 
should have been sustained. Armietead v. Oom.^1 Leigh 657. "It is 
vain for a man in this state of mind to say, that he would give the prisoner 
a fair trial ; that he was not prejudiced against him ; that he would judge 
hitn by the evidence, and dedde according to the evidence. Whatever 
confidence he may have in his ability to erase from his mind the impres- 
sions made by his conversation with the prosecutor, of whose responsi- 
bility and veracity he has no doubt, the law has no confidence in him ; 
however willing he may be to trust himself, the law will not trust him.** 
8eoU, J., in deliv'g op. ct. in S. C, p. 663. 

A person called as a juror upon a trial for felony and sworn to answer 
questions touching his competency, having deposed that he has formed no 
opinion nor come to any conclusion on the case, prisoner's counsel is about 
to interrogate ',him farther, and asks whether he has not conversed mudi 
about the case ?— when the court arrests the examination, and decides that 
no faHher queetion shall be put to the juror by prisoner's counsel, and 
that he is a competent juror. Such proceeding and decision of the court 



TRIAL AND ITS INCIDENTS. 287 

are erroneous, and judgment against prisoner most be reTersed therefor. 
Eeath y. Com,, 1 Bob. 785. 

A person is not rendered incompetent as a jnror in a eriminal case, by 
the formation of a legal opinion npon facts preyioosly presented to his 
mind, as he would be by the formation of preyious oonyiotions in respect 
to the facts themsdyes. A knowledge of the law, instead of disqualiflca- 
tion, would be a recommendation of the iitness of the juror. And although 
a juror may haye taken up some misconception of the law of the case, the 
instruction of the court can be resorted to for correcting his error, and af- 
fording him a standard by which the law may be a^icertained ; whereas in 
regard to ftusts, there is no other standard but the opinions of the juror 
himself. Ibid 785, 742. 

On the separate trial of a prisoner jointly indicted with three others for 
murder, seyeral persons called as jurors are examined on f>&ir dire touching 
their indilferenoy. 1. One of them states, that he has heard rumors and 
conyersations in the country touching the case of the prisoner, and a re- 
presentation of part of theeyidenoe giyen on the trial of one of the parties 
indicted with him, and from these sources of information, if the same be 
true, he had made up an opinion of decided character, which he still en- 
tertains, and which will remain the same unless remoyed by eyidence of a 
state of facts different from what he has heard ; but he feels no prejudice 
or bias for or against the prisoner, and is satisfied that the opinion so form- 
ed and entertained would haye no influence upon his mind in trying him, 
and that he could now giye him as impartial a trial upon the eyidence as if 
he had heard nothing of his case. 2. Another juror states, that he has 
heard no eyidence in relation to the prisoner's case, nor formed any opinion 
on the question of his guilt or innocence ; that he was present at the trial 
of another of the parties indicted, and heard a part of the eyidence, from 
^hich he had formed a decided opinion as to that party, and if he were 
now called to try Aim, he should be influenced thereby ; but that opinion 
would haye no influence upon his mind in trying this jnrisoner, as to whom 
he feels no prejudice or prepossession, and he thinks he could try him as 
fairly and impartially as if he had heard nothing about the transaction. 3. 
A third juror states, that he heard the reports in the country concerning 
the death of the deceased, and 4he prisoners implicated therein, and had 
formed some opinion thereon, dependant upon the truth and fullness of 
those reports ; he belieyed them to be true at the time he heard them, and 
the opinion formed on them was decided, and yet rests upon his mind ; 
but he is satisfied the opinion so formed would haye no influence upon 
him in trying the prisoner, and that he could now try him according to the 
eyidence, free from any leaning or bias for or against him, and decide the 
case as impartially as if he had preyiously heard nothing of it. All of 
these persons are good and impartial jurors. MeCune and others y. Ck>m., 
2 Rob. 771. 

On a trial for felony, a juror examined on his voir dire stated '^that he 
was not present at the examining court ; that he had heard the rumors in 
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the ooontry nbiting to the OMe, all of which were to the same effect ; that 
he had heazd the mmora from a very great number of pereona, and that he 
had no leaaon to diabeUeve them ; thai from what he had ao heard, he had 
made np and exprcwed a decided opinion ; that if it tamed oat thai ttieae 
■tatementa were troe, he had made np hia mind iirmly. Bat he thoagfat» 
notwithstanding what he had heard, and the opinion he had foimed and 
erprwed, he would be goremed by the eridenoe in the oanae, and thai he 
had no prejodiee for or against the prisoner, and thai he did not think the 
opinion he had formed waa of thai decided character that it woold inflnence 
his mind in deciding npon the testimony which ahoold be glTsn in the 
oanse npon the trial in ooort, and that he felt thai he waa ready to giTe the 
prisoner a fair and impartial trial." Another Tenireman was caUed, and 
being swom, stated '* that he was not present at the examining ooorty and 
had not heard a statement of what waa proved at thai court; thai he had 
not conversed with any witness in the caose ; that he had heard many la- 
mors about the case from a great many persons, which did not conflict ; 
thai if the droomstances and fbcta proved in the case should be Uie same 
he had heard, his mind waa fully made up as to what conclusion he oog^to 
come if he were on the jury, and as to tiie verdict which he ought to find, 
if the facts and circumstances proved on the trial were the same that he had 
heard." But he stated farther, '* that he had no prejudice for or against 
the prisoner; and notwithstanding his present opinion, he thought he could 
give the prisoner a fair trial upon the evidence which he should hear in 
court upon the trial, and would not be influenced by the o|}inion he had 
formed, or the mmois he had heard." Held: That both of these are oom- 
petent jurors. Epeti* eoM, 5 Qratt 676. Osiander'iCiMe, 8 Leigh 780, and 
Maran^i etue^ 9 Leigh 651, were referred to by the court as direct authori- 
ties to sustain the competency of the jurors in this case. 

The entertaining a decided opinion of the prisoner's guilt formed on the 
testimony ss published in the newspapers, is not a valid objection to a 
juror, if he thinks he can discard his opinion, and that it would not in- 
fluence his judgment, and that he could give the prisoner a fair trial ac- 
cording to the law and the evidence submitted to the jury. 8mHh v. CanLy 
6 Gratt 696, 697-8 ; 8. 0. 7 GraU. 598. 

A venireman, when called, stated " that he had not heard any of the evi- 
dence, nor had he heazd any report of it from those who had heazd it ; but 
from the rumor of the neighborhood he had formed an opinion, which was 
at the time he spoke existing on his mind, and which he should stick to, 
unless the evidence should turn out to be different from what rumor had 
reported it to be. That he had no prejudice nor partiality for or against 
the prisoner, and believed he could give him a fair and impartial trial ac- 
cording to the evidence that should be given in." He is a competent juror, 
and challenge of him for cause by the prisoner, was properly overruled. 
Clore's case, 8 Gratt. 606-7. 

In the anxiety of the courts to select impartial and upri^t jurors, a test 
has been applied to ascertain the extent and nature of the preconceived 
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opinion, by asoertaining what had been the sonroes of information wjuch had 
given birth to the opinion : not that a decided or aobatantial opinion, when 
stated to be decided and sabstantial, wonld be reduced to any thing leas, in 
the consideiration of the court, according to the means of information. 
Such an opinion, howeyer formed, with or without any information, will 
always be a disqualiflcatlon of a juror. But that state of opinion is not to 
be presumed, where such is not stated to be the case, for such a prejudica- 
tion of the criminality of a fellow-being is not consistent with ordinary 
humanity, and is regarded as oifensive to the law. But where the nature 
and influence and extent of the opinion are nndiBclnnftdj, the test alluded to 
may yery properly be referred tow If the opinion of the juror was formed 
upon hearing the evidence upon some former occasion, it would be in vain 
to believe otherwise than that it was a decided and substantial opinion. He 
had had the facts and circumstances of the case, the credibility of the tes- 
timony, and every thing materially tending to produce a fixed judgment in 
the case, aU of them, under consideration, and the decision in which they 
resulted in his own mind would not be likely to be changed upon a repeti« 
tion of the same proofs at the trial upon which he was to be placed; nor 
should the preconceived opinion be otherwise regarded, when it was f oimed 
upon conversations with the prosecutor or the witnesses, or upon reports 
communicated to him of what had been testified or would be testified, and 
a full credence had been given to the statements, through whatever chan- 
nel so made to him. In making these enquiries into the state of the juror's 
mind, the degree of credence which he reposed in the persons from whom, 
or through whom, he has derived the information leading to his decision, is 

also a consideration which must be entitled to much weight. A 

hypothetical opinion, though it may be a strong one, and upon whatever 
information formed, unless it be such as overpowers the mind with convic- 
tion, has never been considered as a disqualification. I say, unless it over- 
powers the mind with conviction, because there may be cases, as where the 
opinion has been formed upon listening to the evidence in the case upon 
another occasion, and then it would be vain to treat.it as hypothetical. But 
when it is ascertained, either by the express declaration of the juror or by 
palpable implication from his examination, that the opinion is only hypo- 
thetical upon the truth of the matters which he has heard (less authentic 
than such as has just been referred to), then the juror is to be deemed not 
unfitted for the rendering a fair and impartial verdict. Lomaa, J. in de- 
livering opinion of court in S. C. 8 Gratt. 618-619, 620-621. In Worme- 
ley' 9 e€ue, it was said by Daniel, J. who delivered the opinion of the Court 
of Appeals in that case : ** We do not deem it necessary to make an elTort to 
reconcile the seeming conflicts of opinion that are to be found in the deci- 
sions of our courts : nor do we think that the occasion calls for any very 
extended examination of the rules which are to govern, generally, the ques- 
tions touching the nature of the opinion that will render a juror incompe- 
tent — ^the more especially as the whole subject has been veiy thorou^ily 
considered in the General Court by (JjOfMtx, J. in Chre'9C(ue, 8 Gratt 606) 
one of the most learned and able jurists of the country." 10 Gratt. 68&-7. 
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On A trial for felony a juror examined on hia voir dire, said, **«tbat he had 
not expresBed any opinion in relation to the guilt or innooenoe of the pris- 
oner, bnt that he had heard opinions expressed by persons in whom he 
had great confldenoe, which had produced some prejudice and feeling upon 
his mind. That he had had no conversation with any of the witnesses or 
any of the jurymen who sat upon the former trial, and had not read at 
heard any statement of the facts of the esse ; but what he had heard had 
been the opinions or conclusions of those with whom he talked, witfaont 
any statement of the facts on which their opinions were founded, but they 
gaye some history of the parties. By prejudices he meant the impressum 
on his mind. He did not know the prisoner, and had no personal ill will 
against him or his cause. That he had rather formed an opinion upon the 
case, but believed he might trust himself to try the case according to the 
evidence developed on the triaL That he had not deteimined that no evi- 
dence should shake the prejudice and impression on his mind, but that it 
would require evidence to dispel or remove them ; and that he did not 
stand upon that footing on which he would stand if he had never heard of 
the case ; that he could not try the case as if he had never heard of it ; nor 
does he believe that any body else could ; but that his mind is open to con- 
viction.'* Another juror, likewise examined, stated, 'That he had received 
representations of the case from rumor, upon which he had formed sn 
opinion, if the representations were true. That he knew neither the prir 
oner nor the deceased, nor had heard any evidence or had any representa- 
tion from such as had. That the accounts he had of it, contained the or- 
onmstanoes of the case at the time of the offence, which eircumstanoes he 
believed covered the olfenoe at the time of its perpetration, bnt not tiie 
evidence. That he thought he could try the case and be governed by the 
testimony. That he hoped he could try the case without influence tram 
such representations, and thought he could. That what he had heard of 
the case was from a lady who had been on a visit to this county, (Chester- 
field,} whom he had known for a long time, and in whom he had confi- 
dence, and who did not profess to have any personal knowledge of the 
facts. That he believed her statements to be true as to what she had 
heard. And being asked by the prisoner's counsel, whether it would not 
require evidence to remove his opinion, he answered that it would. And 
being asked if his opinion was not a decided and pretty substantial one, he 
answered that it was.*' Both of these ?ield to be competent jurors. Worme- 
ley V. Cim,, 10 Gratt 658, 661-663. 

It is well settled that the question as to the competency of the juror is to 
be tested by the character and force of the opinion which he has formed, 
and not by the occasion on which the opinion was formed or the source 
from whence the information of the juror may have been derived. Still as 
it is natural to expect that the impression or opinion of the juror would be 
stronger or weaker, as the information or evidence on which it is formed is 
moro or less full and authentic, it often becomes necessary, where doubt is 
left from his statements as to the real force of his opinion, to look to his 
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source of information, as a yerj important circumstance in explanation of 
this doubt. If npon the whole examination it appears that the opinion is 
decided or substantial, the juror is incompetent ; and on the other hand, if 
the opinion appears to be merely hypothetical or so slight as that it would 
in all probability yield to the eyidenoe, his competency is established. And 
if the opinion is founded upon mere rumor, the presumption in favor of 
the indiiferenoe and fairness of the juiror, especially if supported by the 
expression of a belief on his part that he could gire the accused a fair 
and impartial trial, has in most cases led to decisions in fayor of the com- 
petency of the juror, notwithstanding in some of those cases, statements 
were made by the jurors which, if they had stood alone, would have indica- 
ted that the opinions formed were substantial and decided. Per Daniel^ 
J., in delivering op. ct. in S. C, 10 Gratt. C87. 

A talflitman when examined on his voir dire^ said that he had heard a great 
deal said about the case, but that he had not heard or read the evidence 
given at the examination before the Mayor or Hustings Court ; and that he 
had formed no opinion on the subject He then stated that since the pri- 
soner had been in jail his wife and family had moved to the lot adjoining 
his residence, and had lived there ; that they were often at his house, and 
that there was great intimacy between the families, and on that account he 
would rather not sit in the case, that his mind mig^t be uninfluenced ; and 
in answer to a question from the court, he said he was unwilling to trust 
himself under the circumstances : He thought he could give the prisoner 
a fair trial on the evidence : Thai he had no prejudice for or against the 
prisoner* there was no connection by blood or marriage between them, and 
that he had never spoken to the prisoner's wife or family on the subject of 
the trial He is a competent juror, and it is error to set him aside, for 
which the prisoner may except and have the judgment reversed. Montague 
V. Com., 10 Grstt. 768. 

The prisoner was charged with having advised, A»., two slaves to abscond 
at the same time ; a venire-man smnmoned on the first trial was stricken 
from the panel by the prisoner. This is not a valid objection to him as a 
juxor on the second trial amUh v. Com,, 7 Gratt. 598. 

A juror's having expressed himself, before the jury was empanneled, as 
determined to punish a prisoner if taken on a jury, not from any malioe 
towards him, but from an opinimi of his conduct, is no ground for setting 
aside the verdict and granting a new trial* C*irran'$ ease, 7 Gratt 619. 
See Smith'i case, 2 Ya. Oases 6 ; Poore'$ eau, Id. 474 ; Kennedy's eaee. Id. 
510; Brown' i ease. Id. 516; Hughes' case, 5 Band. 655; Jones' ease, 1 
Leigh 598 ; Heath's case, 1 Rob. 785; HaUstoek^s ease, 2 Gratt 564. 

Expressions used by a juryman previous to the trial, are not a cause of 
challenge, unless they can be referred to something of personal ill-will to- 
wards the party challenging. It, v. Edmonds, 4 B. & Aid. 492 ; 2 Hawk, 
ch. 48, f 28. 
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§ 8. A person wLose opinions* are such as to prevent bis 
convicting any one of an oSence punishable with death, 
shall not be allowed to serve as a juror on a trial for such 
offence. (Acts 1847-8, p. 149, § 16 ; 1866-7, p. 933, § 8.) 

§ 9. When any jurors, summoned under a writ of venire 
facias f fail to attend^" or are challenged for cau8e» or if the 
whole array be challenged," the court shaJl cause other jurors" 



* upon a trial for murder a venireman when oaUed, states that he has 
conadentiooa scraples aboat the propriety of oapital pnnishmeint, and is 
opposed to it ; and being asked by the Cknnmonwealth's attorney, whether 
if the testimony in the cause proved the prisoner to be guilty of muder 
in the fixst degree, he would oonviot him of it, replies, I do not know. He 
is properly challenged for cause by the attorney, and set aside by the oomrt. 
Qore'i eatej 8 Gratt 606. In Ifew Bamp$kire in a case of misdemeanor. 
Pierce v. 8taU, 18 New Hamp. B. £56-6, and in PenneiflvaeUa, in a case 
of murder, Cam. v. XwAdr, 17 Serg. A Bawle 166, sachoanse of ehaJlenge, 
independent of statute, has been aUowed. See, also. The PeapUr. Daman, 
18 Wend. 861 ; Twnnbly'i eaee, 10 Pick. 480, noU ; 8 Eob. Prac (old edi.) 

170. 

If a peison called to be sworn as a jnror upon a trial for murder is set 
aside becaiiae he is oonsdentioiisly scmpnlons of taking away Uf^, aod 
^I^JT^Va himself not a proper juror in such a cause, and a trial is afterwards 
had by a jury to whom there is no just cause of exception, the verdict ren- 
dered by them against the accused will not be set aside, merely because the 
juror who was set aside had not been challenged by the attorney for the 
Commonwealth. United States v. ComeU, 2 Mason 104. 

10 A juror summoned for the trial of a prisoner, fails to appear on the 
day to which he is summoned, but appears at another day under a rule to 
shew canse why he shall not be fined for failing to appear. If in other re- 
spects qualified, he may be put upon the panel ; that not having been com- 
pleted when he appears. Wormeley v. Cam., 10 Oratt. 658-9. 

n The prisoner objecting to a juror, on the ground that the venire f<ieias 
was illegally executed, (an objection which applies to the whole panel,) and 
the conrt sustaining the objection, it is proper to set aside the whole re- 
turn, and direct another venire Jaciae. Bpes* eaee, 5 Oratt 676. 

As to challenges to the array, see Whart Am. Or. Iaw, 4th edi., § 2946- 
2958, and cases cited. 

^ After the original venire is exhausted without completing the panel, 
the court may order any number of persons to be summoned it may think 
necessary ; and if the dxeriif , for want of time or other cause, fails to sum- 
mon the whole number, his return is valid for as many as are summoned. 
Wormley v. Com,y supra. See Gibeon v. Own., 2 Va. Cas. Ill ; 8 Eob. 
Prac. (old edi.) 178. 
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to be summoned in the county or corporation, until a panel 
of twenty-four jurors, free from exception, be completed. 
The accused shall have no peremptory challenge," except 
that he may strike from the panel not exceeding eight of 
the names thereon ; and then the jury for the trial shall be 
composed of twelve of those not so stricken off, to be selected 
by lot." (1 B. C. f). 601, § 9 ; p. 607, § 26. Acts 1845-6, 
p. 63, § 3 ; 1847-8, p. 148, § 7 ; 1866-7, p. 933, § 9.) 

» See Eendrick v. (km., 6 Leigh 708 ; 8 Bob. Piac (old edi) 170-171 ; 
Whart. Am, Or, Law» 4th edi., § 2958. 

i« We intentionally omit the act in 1 B. G. p. 266, § 18, and in 1847-8, 
p. 149, § 16, declaring that *' juries de medietaU lingua may be directed by 
the couts respectlYely/* The constmotion of the law allowing a jury de 
medietaU linffues was mnch disonased in Richards t. TJie Oom,, 11 Leigh 
690, and the latitude of the court's discretion in refusing one in BrowPkS 
casOy Id* 711. There was much disagreement by the judges in both cases. 
The reasoning of the majorify, for the purpose of shewing that it was 
purely matter of discretion of the court, cogent for that purpose, is equal- 
ly, we think, decisive to shew that the statute should not be contained in 
the Code. Perhaps it would not be going too far to say affirmatiyely, that 
a * 'jury de medietaU lingua shall not be allowed in any case;" but we do not 
know that t?iat is necessary. Bep. Bev. G. Y. p. 1019, note. 

After the panel has been completed, and the prisoner has struck off eight, 
the jury may be selected from the remaining sixteen, either by drawing by 
lot four who shall be discharged, or the twelve who shall constitute the 
jury. Brietow v. Ccm., 15 Gratt. 684. 

An objection to the mode of selecting the jury in a trial for murder, must 
be made at the time the jury are chosen; and prisoner cannot avail him- 
self of it after verdict. Ibid. 

The form observed in swearing a jury in case of felony is thus given : 
After four jurors have been elected, they are called to the book by the 
derk, who administers to them the following oath or affirmation : 

«<Tou shall well and truly try and true deliverance make between the 
Commonwealth and T. T., the prisoner at the bar, whom you shall have in 
charge, and a true verdict give according to the evidence. So help you 
God." 

When twelve are thus elected and sworn, the officer sends the panel to 
the derk, who says : 

''Gentlemen of the jury, answer to your names;*' and then calls ovar 
their names, the officer counting them. If they all answer, he asks : 

''Gentlemen, are yon all sworn ?** 
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To which they answer "jres." And then the clerks addreaBing the oaoer^ 
■aya: 
'^hexiff, make proolamation." 
Thereupon, the sheriff makes proclamation, as follows : 

"Olfeiy to. If any can infonn the jadge of this court, the attorney for 
the Oommon wealth, or this inqnest now to be taken between the Oommon- 
wealth and T. T., the prisoner at the bar, of any treaaon* mnrder, felony, 
or other misdemeanor committed or done by the prisoner at the bar, let 
them come forth, and Uiey shall be heard. The prisoner stands at the bar 
npon his deliTerance." 

After the proclamation, the clerk calls the prisoner by name, and, if he 
is sitting down, desires him to stand np. The clerk then addresses the jury 
in these words: 

^Gentlemen of the Jury, look upon the priaoner, and hearken to his 
oanse. He stands indicted by the name of T. T., late, Ac., for that, Ac,** 
(continning as in the indictment, and then proceeding as folIowB) : 'IJpcQ 
this indichnetit the prisoner hath been arraigned, npon his arraignxnent 
hath pleaded not gnilty, and for his trial hath pnt himself upon the oomi- 
try, which country yon are. Tour charge, therefore, ia to enquire whether 

he be guilty of the ," (naming the offence,) 'Srhereof he stands 

indicted, or not guilty. If you find him guilty, you are,** Ac. , (informing 
them aa to their duty, which of course yaries according to the nature of the 
case.) 8 Bob. Prac. (old edi.) 174-6. ' If the prosecution be for murder, 
the charge may proceed thus: *'If you find him guilty, you are then fur* 
ther to enquire whether he be guilty of murder in the first degree, or in the 
second degree. If you find him guilty of murder in the first degree, asy 
so and no more ; but if yon find him guilty of murder in the second degree 
only, say so, and you are then further to ascertain the term of hia confine- 
ment in the penitentiary, so aa such term be not leas than five, nor more 
than eighteen years. It yon find him not guilty either of murder in the 
first or second degree, but guilty of yduntazy manslaughter only, say so; 
and you are then further to ascertain the term of Ids confinement in the 
penitentiary, so aa such term be not less than one, nor mora than fiye years. 
If you find him not guilty of murder or voluntary manslaughter, or of the 
felony with which he is charged, you may find him guilty of inyoluntary 
manslaughter, and in that case wiU assess a fine to be paid by him to the 
Commonwealth. See C. V. ch. 208, § 29, 80 ; Id. ch. 191, § 2-5 ; ch* 199, 
§ 24. If the prosecution be for maliciously shooting, stabbing, cutting or 
wounding any person, or by any means causing him bodily injury, with in- 
tent to maim, disfigure, disable or kill, the charge may proceed thus : ''If 
you find him guilty of maliciously conmiitting the felony with which he 
stands indicted, with intent to maim, disfigure, disable or kill, you shall as- 
certain the time of his confinement in the penitentiary, so that such time 
be not less than one, nor more than ten years. If you find that the pri- 
soner committed the said felony unlawfully, but not maliciously, with the 
intent aforesaid, you shall ascertain the time of his confinement in thepeni- 
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tentiflzy, bo that the same be not less than one, nor more than fiye years, 
or ascertain the time of his confinement in the oonnty jail, so that such 
confinement shall not exceed twelve months : and if you find that he be con- 
fined in jail, you will assess a fine against the prisoner, to be paid by him to 
the Commonwealth, not exceeding fiye hundred dollars. If you find him not 
guilty of the offence charged against him, but gnilty of an attempt to com- 
mit said offence, you will soertain the term of his confinement in the 
county jail, so that such confinement be not less than six, nor more than 
twelve months. If you* find him not guilty of the offence charged in the 
indictment, nor of an attempt to conmiit the said offence, you wiU say so 
and no more ; and hearken to the evidence." See O. Y. ch. 191, § 9 ; Id. 
ch. 208, § 32 ; Id. ch. 199, § 10. ^ 

When the evidence and arguments on both sides are concluded, the she- 
riff is directed to take out the jury, and the indictment is delivered to one 
of them. 

After the jury have agreed on their verdict, it is written on the indict- 
ment, and signed by one of them as foreman. Whereupon a signal is given 
by them, and the officer goes and brings them into court* 

The clerk then says, ** Gentlemen of the juxy, answer to your names," 
and calls them over from his minute-book, the officer counting them. 

The clerk then makes the enquiry, '* Have you ageeed on your verdict? " 

To which the foreman answers, **Yes." 

If it be a case of felony, the clerk then addresses the prisoner by name, 
and bids him stand up ; and if there be any persons between Uie prisoner 
and the juxy, he bids them stand from before the prisoner. 

In a case of felony, the clerk, addressing the jury, says : 

''Look upon the prisoner I How say youf Is he guilty of the " 

(naming the offence) ''whereof he stands indicted, or not gnilty?" 

Li a case of misdemeanor, the dark, without desiring the jury to look 
upon the defendant, propounds the question simply as follows : 

" How say you f Is the defendant gnilty of the misdemeanor of which 
he stands indicted, or not gnilty ? ** 

The foreman answers "Guilty," or "Not gnilty," according as the juxy 
have determined. 

Upon the foreman's making his response, the clerk takes the indictment 
from him, and reads aloud the verdict as it is written on the indictment. 
Then is the proper time to put the verdict in proper form, which the clerk 
usually does, under the direction of the court. 8 Rob. Pr. (old edi.) 262; 
1 Archb. Cr. Pr. & PL, 7th edi., top p. 699 ; Bob. Forms (old edi.) 222. 

Where the prisoner is indicted for murder, the verdict may be as follows : 
"We, the jury, find the prisoner, A. B., guilty of murder in the first de- 
gree "—or, " guilty of murder in the second degree, and ascertain the term 

of his confinement in the penitentiary to be years ;" or " not guilty 

either of murder in the first or second degree, but guilty of voluntary man- 
slaughter, and ascertain the term of his confinement in the penitentiary to 
be years ;" or "not guilty of the felony, but guilty of involuntary man- 
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aUnghter, a&d aiwew « fine agidiui him of doDan ;** or ''not guilty 

of the felony, bat gailty of an attempt to oommit aaoh felony, and** (if tho 
felony attempted ia poniahable with death) '* aaoertain the term of his con- 
finement in the penitentiary to be yean." And so on, in other caaea, 

in re^onae to the charge. 

In a oaae of f ekmy, after the verdiet ia rendered by the jnxy, and read in 

open ooozt, it ia the duty of the clerk to direct the jnxy to hearken to thoir 

rerdict aa the court has recorded it. After the rerdict is recorded, the 

clerk, addressing the Jozy, says: 

** Oentlemen of the jnxy, hearken to your Terdiot as the comt hath re^ 

corded it. Yon say that A. B. is gnUty of *" (stating the finding), ** and 

so say you all,** or words to that effecU^ When this ia done, if none of the 
Jury express their dissent, the yerdict will stand as recorded. Until it ia 
done, the Tcrdict is not perfected, and the Juxy have a right to retract or 
to alter it. 8 Bob. Pr. (old edi.) 268; Oibion'i eoH^ 2 Ya. Ga& 73; Bob. 
Forms (old edi.) 222; 1 Archb. Gr. Pr. A, PL 7th edi, top p. 667; lUgina 
V. Vodden, 1 Bennett k Heard ; Lead. Cr. Oa. 547-8. After the rerdict is 
recorded, it is a general role that it cannot be amended. 1 Glhitty Gr. L. 
648; 2 Hale 299; Go. Lit 227, b; 1 Arohb. Gr. Pr. ^i; PL 601. 
If the Terdiot be not gviUy^ the clerk, after recording it, says : 
** Gentlemen of the jury, hearken to your verdict as the court hath re- 
corded it. You say that A. B. is not guilty of the " (naming the of- 
fence) '* whereof he stands indicted, and so say you alL" 

The derk then, addressing the shenif, says : * * Sheriff, make prodamft- 
tion," which the sheriff does as follows : 

'* Oye^ Ac If any can inform the judge of this court, or the attorney 
for the Gommonwealth, of any treason, murder, felony, or other misde- 
meanor committed or done by A. B. , the prisoner at the bar, let them come 
forth, and they shall be heard. The prisoner stands at the bar upon his de- 
liyeranoe.** 

After proclamation, the derk asks the attorn^ for the Oommon- 
wealth if he has any thing further to allege against the prisoner? And If 
he says he has not, the jailor is directed to discharge him. Bob. Fozms, 
(old edi.) 213, 223; 8 Bob. Pr. (old edi.) 269. 

On a trial for murder, it is not error that the derk, in charging the jury, 
does not indnde in his enumeration of the various species of homidde, in- 
voluntary manslaughter. Mc Whirfs ease, 8 Gratt 595. 

In the case of Allen v. The Cam.^ 2 Leig^ 727, the prisoner was indicted 
for an offence, the punishment whereof was imprisonment for not less than 
one, nor more than three years; but the derk, in charging the juiy, stated 
that if they found the prisoner guilty, his term was to be not less than twe 
nor more than three years. The General Gourt considered this ohaige as 
equivalent to an instruction from the court. It was given by an officer of 
the court in the usual course of his dufy, in the presence and hearing of 
the court, and not having been corrected by the court, was to be regarded 
aa having been sanctioned by it. Although its effect did not appear, yet it 
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§ 10. In a criminal case,^^ if qualified jarors, not exempt 
from serving, cannot be conveniently found in the county 
or corporation in which the trial is to be, the court may 
cause so many as may be necessary of such jurors, to be 
summoned from any other county or corporation by the 
sheriff or sergeant thereof, or by its own officer." Every 
juror, so summoned, shall be paid one dollar for each day he 
attends, and the same mileage as a witness in a civil case ; 
and every juror residing in such county or corporation, and 
serving on such jury, shall be paid in like manner one dol- 
lar for each day he attends on such jury. Such jurors shall 
be forthwith paid by the officer of the court, and he shall be 

might have indaoed the jury to agree upon the tenn of tuo yean for the 
prisoner's oonfinement, belieying that to be the tninimumj when, if thety 
had been oorreotly informed of the law, they znight have aaoertained his 
imprisonment to be one year only. The judgment was therefore xeyersed, 
the verdiot set aside, and a new trial ordered. 8 Bob. Pzao, (old edi) 175. 

In the same case, the attorney for the Oommonweelth had agreed to 
waive and remit one year's imprisonment, and to take Judgment for the 
residue of the term, namely, one year; and sentence was pronoonoed aa- 
oordingly. The court heid^ that the erroneoos charge of the dark was not 
corrected by what was done by the attorney for the Ck>mmpnwealth. For 
the power of pardon was not in his hands. His waiving and remitting one 
year of the term was a roid act, and ineffectual to any purpose. It left the 
verdict entire. Id. 176. 

^ This, it wiU be perceived, is not confined to a case of felony. By mak- 
ing it thus general, a judicious exercise of the power it confers may save 
the necessity of removing causes, which otherwise would have to be moved 
to other counties. Bep. Bev. 0. Y. p. 1019, note. 

* ** The regular term of the court having been spent, and only one of the 
veniremen summoned to try a prisoner having been found free from excep- 
tion, the court discharges him, and, being of opinion that jurors qualified 
to serve cannot begotten in the county, makes an order directing the sheriff 
to smnmon thirty persons from each of two corporations, to attend as 
jurors for the trial of the prisoner at a special term of the court appointed 
to be held, and to which time the court adjourns : Beldj it was not neces- 
sary to have another venire fadae for summoning jurors from the county, 
returnable to the special term, before making the order to summon jurors 
from abroad ; and there was no error in directing jurors to be summoned 
from two counties or corporations at the same time. Wormeleyr, Qnn,, 
lOGzatt 668. 
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repaid oat of the treasary oq the order of the coart.^'' (Acts 
1845-6, p. 63, § 4 ; 1847-8, p. 149, § 8 ; 1866-7, p. 983, 
§10.) 
§ 11. (Wheu, inacnmiaal case, tbejaryarekepi together" 

The law Axes the number of jmon who are to be sanunoned under Qie 
original venire; bat in the orders whioh the conrt iagnes to its oflloen to 
summon jnxon from other oonnties, in Uie case contemplated by tlie Ck>de, 
it is restricted to no specified number. The conrt may order any nnmber 
it may think necessary in order to form an unexceptionable jury ; and if 
the sheriff, from want of time or other oanse, fails to sommon the whole, 
no good reason is seen why the retom shonld not stand good for as many 
as are sanunoned. Id. 685-6. 

^^ JxaotB in proeeontions for felony, whether in a ciroait, county or oar- 
poration' court, shall be paid as provided for in this section of the Code. 
Acts 1852^, ch. 27, § 80, p. 46. 

This section of the Code gives to all Jurors sitting in criminal cases, 
idiether procured in the county in which the trial is had or not, compen- 
sation at one dollar for each day he attends on such jury. Souther v. Com-t 
7 Oratt. 678, 684-5. 

^ In a prosecution for felony, the juzy are always kept together in Vir- 
ginia so long as they continue charged with the case. There are sometimes 
cases of misdemeanor in whioh the same course ought to be pursued. 8 
Bob. Prao. (old edi.) 245-6. The great influence which public opinion has 
over individuals, and the practices to which jurors who are charged with 
the trial of a cause are exposed, furnish the most cogent reasons for pre 
venting them from dispersing and intermixing with the parties or theii 
friends. Johneonj J. in Anderson's ecue, 2 Bailey 566. 

"When the jury in a case of felony cannot fully hear the evidence and the 
arguments of counsel on the day that they are impanneled, the practice is 
Virginia is to commit them to the custody of the sheriif or other officer, 
who is directed to keep them together without communication wiUi any 
other person, and to cause them to appear before the court at the hour to 
which it adjourns. At the time of so committing the jury to the eostody 
of the officer, it is usual to administer an oath to the officer to the follow- 
ing effect : "You shall well and truly, to the best of your ability, keep this 
jury, and neither speak to tiiem yourself nor suffer any other person to 
speak to them touching any matter relative to this trial, until tiiey retom 
into court." 8 Bob. Prac. (old edi.) 246. 

The sheriff is bound ex officio to keep the jury when adjourned in a crim- 
inal case. It is not indispensably necessary that he should be sworn, thon^ 
it is generally done out of abundant caution. But, if it were admitted to 
be necessary, it would be presumed he was sworn, unless the record shewed 
the contrary. Bennett's case^ 8 Leigh 745 : Thompson's case, 8 Gratt 648. 

In impanneling a jury for trial of an indictment of felony, thertf is no 
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TMoemity to keep juiymen, who hare been elected and sworn, together and 
sepaiate from other persona, under charge of the sheriff, tintil the whole 
number shall be elected and sworn. 'Tooel ▼. Oom.y II Leigh 714 ; SIpes* 
easej 6 Qnufct 676 ; 1 Burr's Trial p. 882. 

Mere Beparati<m of the jniy oat of the custody of the officer, without 
further impropriety, has been held sufficient to set aside a Terdici. Com. 
T. HcOaul^ lYa. Oss. 804 ; Overbee t. Ckmh., iBob. 756. But see MdrUn*M 
eoHf 2 Leigh 745; McOarter*8 ecue, 11 Leig^ 688 ; TooeTi ease^ Id. 714; 
Thompson's ea««, 8 Gratt 637-8. In the Isst esse, Thompson^ J., who de- 
livarad the opinion of the court, said that "the cases of Martin, McOat' 
Ur and ToQtH, have countenanced a less rigid, and in our opinion more 
reasonable rule. But this case is distinguishable from 

McCauVs and (herbee% in the character and circumstances of the separa- 
tion and absence of the Jurors ; and in a more important point itftill, in this, 
that whilst in those oases the separation was proyed by other witnesses, in 
this it is proTed by the juror alone, a» a toUness of the prisoner, who in the 
same breath, negatiyes communication or conversation with any one ; and 
by consequence not only negatiyes the presumption or probability, but even 
possibility, of tampering or abuse of any kind. It is not necessary, there- 
fore, to overrule those cases in order to sustain this verdict It will be time 
enough to decide whether or not they shall stand when a case similar in all 
respects shall arise. When it does, if those cases shall be interpreted to 
have decided that a separation per se will vitiate a verdict, there will be 
against them and in the one scale of reason, an unwavering current of Eng- 
lish authority, ancient and modem, the overwhelming weight of American 
authority from our sister States, with the Virginia adjudications before re- 
ferred to ; and in the other, only the argument of the stare decisis. " 8 
Oratt. 648-644. The English cases are uniform, that though the jury sep- 
arate, if there be no further abuse, this shall not vitiate the verdict, though 
it would be a contempt of the court if contrary to their instructionB, and 
would be punishable as such. Opinion in The People v. Douglass, 4 Oow- 
•88,84,85; dted in 8 Bob. Prao. (old edL) 247. 

In Martin v. ConL, where after the jury had been impanneled and swoin^ 
but btfore any emdenee was given, three of the jurors separated from their 
feDows, for a brief space of time, (two of them unattended by an officer,) 
a majority of the judges, without expressing any opinion as to the charac- 
ter of the separation proved, held that the verdict should not be set aside, 
on the ground of a distinction between a separation btfore and one (tfter 
the evidence commenced; whilst others, under a belief that the possibility 
of any tampering with th^ jury under the circumstances of this case was 
too remotcy overruled the motion on that ground, without affinning or de- 
nying the principle adopted by the court 2 Leigh 745. 

Upon trial of indictment for murder, the jury not agreeing on a verdict, 
are, after dark, adjourned over till next morning, and committed to two 
sheriffs to be enclosed in a room to be prepared for them. , In conducting 
them from the court-house to their room, one juror separates from his f el- 
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lowiy gels twe&tj^ve yanb torn tham, aad the aborifii hsving tham ia 
ohaige talk ^sartaBt whom he maate with to take oare of his faona, ai^i 
nothing elae to any one, and no one spaaka to him. . He ia immediataly 
punned by one of the aheriiEs, and bioii^t back to the xeat of Ae ftaj, 
Hia aepaiation from hia f eUowa doaa not eioead a minute, and he wm yet a 
aborter time out of ai^ of the aheriifW. Nest] morning, juy finds pdv* 
oner guilty of mnxder in the iUat digree» and oonrt paoaoB w^niffltflf of 
death. Sooh aeparation of the juror from hia fellowB ia no asmm far aot- 
ting aaide the Yerdict MeCarter t. Cdm., 11 Lei^ 638. 

The aeparation of one or more of the jurymen from the rest, for inno- 
eent pnrpoe oo , ia no gromd for setting aaide the verdiot, provided Che aep- 
aration ia with the anthoritj o^ and the joror ia aooompanied by, one of the 
offioera who haa charge of the jury; and provided also, there is no aotnal 
improper eommimioation between tiie joror and other persona daring the 
said anthoriaed aeparation. The bare pa$$ibUUif qf tampering witii Oe 
jnry, ia no anifieient reason for aetting aside the yerdiot. Thomas t. C&m. 
2 Vs. Gas. 479. 

After the retirement of the jmy in a criminal case, (they being kept to- 
gether, nnder the care of the aheiiif, in a room aeparate from all othen,) 
one of the jorora called to a friend from a window, Hpmring him to inform 
hia family of the canae of his abeenoe, and reqnesting him to procoxe his 
watch, and deliTer it to the aheriff for him. This converaation ia not soffi* 
cient to act aside the verdict, althongh the aheriff happened not to hear it 
K^nedp V. C(mLy Id. 510. 

Althoo^ the evidence of the juror himself, vrtio held anoh eonvaiaaiian, 
and of the person to whom it was addreased, shoold be received with graat 
allowance, yet the evidence of another jnror, n^o heard the eonveiaatioii, 
and was in no manner implicated in a charge of improper conduot, ia antt- 
tied to the foUest wei^^t. Id. 

On a trial for grand larceny, the jury find the prisoner goilty, bnt the ver^ 
diet ascertains no term of imprisonment ; the court tells the jurors they are 
discharged, bnt they are called back instantly, before any of them had left 
the conrt-house, except one, who had gone a abort distance aoddentaPy 
accompanied by a depnty sheriff : Eeld, the verdict most be set aside, and 
a new trial awarded. Mills v. Cbm., 7 Leigh 751. 

The jury, in a criminal case, on their retirement for the night, were 
placed np-stairs in a tavern, in Ave lodging-rooms, which were separated 
from each other by a common passage, into which they all opened. Hie 
doors of the lodging rooms were generally open ; the doors to the common 
passage were kept constantly shnt, so as to exclude other persons. TUs 
disposition of the jury is in strict compliance with the law, which requirea 
thai the jury should be kept together. Kennedy v. Com., supra, 

A juror called by the prisoner as a witness, states that on a certain mom. 
ing during the progress of the trial, before the rest of the juiy had rises, 
he rose, dressed himself, and went down stairs to the pavement before the 



TRIAL AKD ITS IKCIDEMTS. SOI 

door of the hotel where the Jnzy were lodged for the night, for the pozpose 
of meetizig with e pMser-by to send a mesBage to his family; end after re- 
maining there aboat fire minutes and seeing no one passing, he retained 
to the rest of the jmy : HM^ That the only proof of separation of the 
Jmy being that of the jnior, the prisdiner's witness, who negatiyes all abuse, 
tHnpecing or improper iwi^nenoe, the^tct of the Jnror is not snf&dent 
groond for setting aside the rerdiet an 'granting a new trial. Thomp»on 
▼. Oom.j 8 Gzat. 687-8. 

In the progress of a trial which lasts several days, upon the adjournment 
of the court at nig^t, the Jury are committed to the sheriif to be kept until 
neoct day. The most oouTenient and suitable accommodation which can be 
inroTided for the jury is in the third stoiy of a large hotel, where they are 
placed in five different rooms opening upon a common passage which com- 
municates with the street below by flights of stairs, the doors of their 
chambers being unlocked during the night, the jurors being unwilling to 
hare them locked fh>m appxehenaion of Are during the night, and there 
being no doors or other fastenings at either end of the passage. This is 
not a separation of the jury, for which the prisoner is entitled to a new 
trial Ibid. 

In the morning before the court meets, the jury are walking out accom- 
panied by the aherifl for relaxation and exercise, and peas the boundary 
line separating the county in which the trial is progressing from an adjoin- 
ing county, and remain in the adjoining county a few minutes, but there is 
no separation, conversation or communication with any one by any of the 
jnron. This is not a separation of the jury for which the prisoner is en- 
titled to a new triaL Ibid. 

On a trial for ilurder, during a recess, the jury is committed to the 
keeping of the hifjti sheriif, who is sworn to keep them ; but his deputy is 
not sworn. The high sheriif goes out with a part of the jury, leaving the 
others in the jury room with the deputy, and with the door looked or 
4do8ed. This is not misconduct of the jury which will entitle the prisoner 
to a new triaL Trim r. C(m.f 18 Oratk 983. 

A flheriif to whom a jury is committed in the progress of a criminal trial, 
walks with them to a neighboring house, and whilst there withdraws from 
the room where they are, leaving them in the company of three other per- 
sons, although these other persons swear that there was no allusion by them 
to the trial during such absence of the sheriff, yet the verdict of the jury 
against the prisoner is to be set aside, and a new trial directed. Com. v. 
Wormeley, 8 Gratt 712. 

Separation of a juror out of the custody and control of the officers hav- 
ing charge of the jury, is prima faeie sufficient to vitiate the verdict ; and 
it is incumbent on the Commonwealth to refute that presumption, by dis- 
proving all probabilities or suspicions of tampering. PkUip* v. Cimi*, 1^ 
Oratt 485. 
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beyond the day on which they are empanneled, the court shall 
direct its officer to furnish them with suitable board^ and 
lodging while so confined. The expenses thereof, not ex- 
ceeding one dollar per day for each juror, shall be paid out 
of the treasury when allowe(y)y the court.** (Acts 1850-51, 
p. 84, $ 18. IE. C. p. 608, § 14. Acts 1847-8, p. 150, 
$ 22. C. V. ch. 208, $ 11 ; 1866-7, p. 933, § 11.) 

§ 12. If ajuror, after he is sworn, be unable from any cause 
to perform his duty, the court may, in its discretion, cause 
another qualified juror to be sworn in his place*^. And in any 
crinunal case, the court may discharge the duty, when it 
appears they cannot agree in a verdict, or that there is a 
manifest necessity for such discharge.** (Acts 1845-6, p. 
58, $ 5 ; 1847-8, p. 149, § 9 ; 1866-7, p. 938, $ 12.) 

^ Any indnlgenoe in spiritoiu liqnon, during trial, it WM onoe held in 
2few York, will avoid tbaverdioi. DennUon t. CoUin$y 1 Oowen 111; 
Base T. Bndth^ 4 Oowen 17; The People r. DouglaUj Id. 26; Qranlr. 
FouiUr^ 7 Id. 5G2. The oontraiy doctrine is now held in that State. WU- 
eon T- Abrahame, 1 Hill 207. In Virginia, it la not miabefaavior in a ju- 
ror, to drink apiritona liqnon in moderation. 7h4nnpean*e eaee, 8 Gtatt. 6S8. 
See farther on this sabject, 8 Sob. Prao., (old edL,) 248-9 ; (hUnuKu^ t. 
Moodffy 4 Hen. & Mnnf. 1 ; BryafU t. FareUTy 7 Oonn. B. 662 ; Cam, r. 
Baby, 12 Pick. B. 496 ; EwreU ▼. ToudU,^ 24 Eng. C. L. B. 142 ; U. 8. 
y. QUbert et a{., 2 Snmner 21 ; Ratee t. State, 11 Htbph. 491 ; Whart 
Am. Or. Law, 4th edi«, { 8147. 

^ This flection (0. V. ch. 208, S 11} shall not be conatmed to apply to 
jnron in proseoationa for miademeanora. Acta 1852-3, oh. '27, § 87, p. 47. 

^ A juror may be withdrawn wheneyer he ia too sick to be able to at- 
tend ; where he tarns out to be an alien, and thus disqualified ; where he 
ia disooyered to be deranged ; wheneyer he is either f ayorable or hostile to 
the party indicted; nhere he has purposely kept back eyidence for the 
prosecution ; or where a material witness is suddenly incapacitated by ill- 
ness fiom attending. Whart. Am. Gr. Law, 4th edL, § 8129; 1 Ohitty Gr. 
Law 681. And the ''legal necessity,'* in the yiew of Judge Btory, exiatB, 
eyen in a capital case, in each of the aboye cases. U. 8. y, Ooolidge, 2 
Oall. 864. See, also, PeopU y. Daman, 18 Wend. 851 ; Peafle y. SUU, 16 
Id. 871. 

''For the state of the law as to this matter before this statute, see 8 Bob. 
Prao. (old edi.) 250-261 ; WardU'e caee, 1 Oar. A Marsh. 647 ; 41 Eng. Oom. 
Law Bep. 351 ; FelVa case, 9 Leigh 613; WUliame' can, 2 Gratt 667; Dy^fe 
coMj 7 Gratt. 662. 

The power to discharge the jury and put the accused upon his trial be- 
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TSdo or more persona charged, joindy ; insane persons, 

§ 18. Where several persons are jointly charged and held 
to be tried for felony, the clerk by whom a venire facias is 
required to be issaed, shall issue a writ for a single venire 
for the trial of all of them » (Acts 1847-8, p. 149, § 10 ; 
1866-7, p. 934, § 18.) 

§ 14. Persons indicted of felony, who elect to be tried 
jointly, shall be allowed to strike from the panel not more 
than eight thereof, and only such as all of them agree to 
strike from it.*^ (Acts 1847-8, p. 149, § 11 ; 1866-7, p* 
984, § 14.) 

§ 15. If persons, indicted jointly for felony, elect to ,be 
tried separately, the venire summoned for their trial, may be 
used for him who is first tried, and the court shall award a 

fore a new Jury, held to have been properly exerdsed in a capital case, 
where the Jury had been kept together for nine days withont agreeing on a 
verdict, and the health of one of the jurors was goffering from confine- 
ment, while the personal attentions of another jnror were required by the 
sitoation of his wife. FeWa ease, 9 Leigh 618. 

There must be a necessity for the discharge of the Jury to authorise it. 
And if the court improperly discharge the jury without the consent of the 
prisoner, he is entitled to be disohaiged from the prosecution. WUliamB* 
eoMj 2 Gratt. 567-8. 

If it* does not appear on the record that the defendant objected, it will be 
presumed in the appellate court, that the court below disdiarged the juiy 
impanneled and sworn in the case for sufficient cause, and with the consent 
or acquiescence of the defendant. Dye^s OMd, 7 Gratt 662. 

The practice of fix^y adjourning the court, without noticing the juiy, 
whereby it is disohazged by operation of law ; or of diaohaiging them simul- 
taneously with the final adjournment of the court, approved. WHUame^ 
COM, mipr<L 

*> Ohange by this section of the rule in McWkirfe eaae^ 8 Gratt 594. 

** Upon a joint indictment against several, the Oommonwealth may elect 
to try them separately. Ourran^a caae^ 7 Gratt 619. 

By the common law, until It was changed by a recent act for the summon- 
ing of fterUres and impanneling juries in criminal cases, the Commonwealth 
and not the prisoner, in case of joint indictments, had the right of election 
subject to the control and discretion of the courts whether to airaign and 
tiy prisonen or defendants jointly indicted, separately or jointly. By the 
law in force, (see Bevised Criminal Statute, Sessions Acts 1847-8, p. 149, 
sections 11 and 12,) each defendant has a right to a separate trial, if he so 
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several venire facias for the trial of each of the others.^ 
(Acts 1847-48, p. 149, § 12 ; 1866-7, p. 934, § 15.) 

§ 16. No person shall, while he is insane, be tried for a 
criminal offence. (Acts 18i7-8, p. 151, § 82 ; 1866-7, p. 
934, § 16.) 

$ 17. It a court in which a person is held for trial, see 
reasonable groand to doubt his sanity at the time at which, 
but for such doubt, he would be tried, it shall suspend the 
trial, until a jury inquires into the fact as to such sanity. "• 
Such jury shall be impanneled at its bar. If the jury find 
the accused to be sane at the time of their verdict, they 
shall make no other inquiry, and the trial in chief shall 
proceed. If they find that he is insane, they shall inquire 
whether or no he was so, at the time of the alleged offence. 
If they find that he was so at that time, the court may 
dismiss the prosecution and either discharge him, or, to 
prevent his doing mischief, remand him to jail, and order 
him to be removed thence to one of the lunatic asylums of this 
State. If they find that he was not so at that time, the oourt 
shall commit him to jail, or order him to be confined in one 



elect Indeed, they must neceesazily be tried separately whero the offenoe 
18 felony, nnleea they elect a joint trial and agree in their ohallenges. But 
even if they ahonld so eleet, the attorney for the Gommonwealth or tiba 
ooort may nevertheless elect to haye a separate trial ; so that whibt any 
and every joint defendant is entitled to a separate trial if he so eleel^ 
against the will of the oonrt, or the attorney for the Commonwealth, joint 
defendants cannot be tried jointly withoat tiie concurrent eleotlon of them- 
adves, on the one hand, and the attorney for the Gommonwealth or the 
ooort on the other. Thomp$anj J. in S. G. 627. 

By onr law, (Code, ch. 208, § 14, 15,) persons jointly indicted for felony 
may elect to be tried separately, as matter of right. Joyjies^ J. in Kemp 
<fe aU. Y. Com,^ 18 Gratt. 981. At common law, no saoh rig^t exists ; but 
it rests in the discretion of the court, in sach case, to allow or refose sepa- 
rate trials. United Statei t, MarchafU, 12 Wheat. B. 480. 

» See JHeWhirVi cau, cited in a/nU noU (28). 

** In a dental case, a collateral issne to which the acooaed is not a party, 
may be made np, when it operates in ^cnorem vita, as whether the aoeosed 
be nan eompoa, mnte by the visitation of God, Ac., bnt not lAete it is 
against life. Com, v. Ttfree^ 2 Ya. Gas. 262. 



TBIAL AKD ITS INCIDENTS. 805 

of Baid aaylums, until he is bo restored that he can be put 
upon his trial. (Id. § 83 to 86 ; ISlfc, ch. 20, p. 87 ; 
1866-7, p. 984, §17.) 

§ 18. If, after conviction, and before sentence of any per- 
son, the court see reasonable ground to doubt his sanity, it 
may impannel a jury to inquire into the fact as to his sanity, 
and sentence him or commit him to jail or to a lunatic asy- 
lum, according as the jury may find him to be insane or 
sane. (1866-7, p. 984, § 18.) 

§ 19. "When the board of directors of the lunatic asylum 
s^all give notice to the clerk of the court, in pursuance of 
the twenty-ninth section of chapter eighty-five,'' such clerk 
shall issue a precept to the officer of said court, requiring 
him to bring the said prisoner &om the asylum and commit 
him to jail. (Acts 1847-8, p. 151, § 87 ; 1866-7, p. 984, 

§ 19.) . 

§ 20. When a prisoner is so brought from the asylum and 
committed to jail, or when it is found by the verdict of an- 
other jury that a prisoner, whose trial or sentence was sus- 
pended by reason of his being found to be insane, has been 
restored, if convicted, he shall be sentenced ; and if not, the 
court shall proceed to try him as if no delay had occurred on 
account of his insanity. (Acts 1847-8, p. 151, § 38 ; 1866-7, 
p. 934, § 20.) 

§ 21. When a prisoner tried for an offence is acquitted by 
the jury by reason of his being insane, the verdict shall state 
the fact ; and thereupon the court may, if it deems him dan- 
gerous, order him to be committed to jail, until he can be 
sent to one of the said asjlums. (Act 1847-8, p. 151, § 89 ; 
1866-7,p. 934-5, §21.) 



" When any person confined in an aaylnm, ohaiged wffh crime and sub- 
ject to be tried therefor, or convicted of crime, shall be restored to sanity, 
the board shall give notice thereof to the clerk of the court by whose order 
he was confined, and deliver him in obedience to the proper precept. C. 
v. ch. 85, § 29. 
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When venue changed or judge cannot sU. 
m 
$ 22. A circait coart may, on the motloD either of the ac* 

cosed or of the attorney for the Commonwealth, or without 

such motion y for good cause, order the vennefor tlie trial of 

a criminal case in such court to be changed*^ to some other 

circuit court ; and the court of a county or corporation may 

in like manner order the venue to be changed to another 

county or corporation. (1 R. C. p. 601, § 9 ; p. 604, § 15. 

Acts 1840-41, p. 78, ch. 40 ; 1847-8, p. 50, § 24 ; 1866-7, 

p. 985, $ 22.) 

§ 23. When the venue is so changed, the court making 
the order may admit the accused to bail, and shall recognize 
the witnesses and the accused (if admitted to bail and the 
bail be ^ven) to appear on some certain day before the court 
to which the case is removed ; if the accused be not adoiit- 
ted to bail, or the bail required be not given, the court sbaQ 
remand him to its own jail, and order its officer to remove 
him thence to the jail of the court to which the case is re- 
moved, so that he shall be there before the day for the ap- 
pearance of the witnesses. (1 R C. p. 602. Acts 1847-^, 
p. 150, § 25, 28 ; 1866-7, p. 935, § 28.) 

§ 24. The clerk of the court, which orders a change of 
venuCf shall certify copies of the recognizances aforesaid, and 



^ Upon an applioation of a prisoner ohaiged with murder, for a change 
of the Tenne, his affidavit alone, of his fean or baUef that he cannot ob- 
tain a fair trial in the county, is not sufficient to sustain the motion ; but 
he should be required to show by independent and disinterested testimony 
such facts as make it appear probable at least that his fears and belief are 
well founded. But where such facts are shown by tiie prisoner, and are 
not successfully repeUed or explained by the Commonwealth, no argument 
of inoonyenienoe or delay should be pennitted to stand in the way of the 
great end to be attained, a fair and impartial trial. Wormeley ▼ Cbm., 
10 Gratt. 658. See Com, t. McCue et dl,^ 1 Va. Gas. 137; Begular Gen- 
eralis, 2 Va. Gas. 88 ; Bo^voell y. Floekhsart, 8 Leigh 864. 

What is insuffioent to sustain a motion for a change of yenue by a pri* 
soner in a prosecution for murder. Wormeley y» Cam,, tupra. 

The court that changes the yenue has not the power to require that the 
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of the record of the case,*' to the clerk of the court to which 
the case is removed, who shall thereupon issue a venire fa- 
ciaSf directed to the officer of such court ; and such court 
shall proceed with the case as if the prosecution had been 
originally therein ; and for that purpose the certified copies 
aforesaid shall be sufficient. (1 R. C. p. 602. Acts 1847-8, 
p. 150, § 26, 27 ; 1866-7, p. 935, § 24.) 

§ 25. When the judge of a circuit, in which a prosecution 
is pending, is connected with the accused or party injured, 
or so situated** in respect to the case as, in his opinion, to 
render it unfit that he should preside at the trial, he may 
enter the fact on the record. (Acts 1847-8, p 151, § 29 ; 
1866-7, p. 935, § 25.) 



trial ahall take place at any partioiilar tennof that oomt to which the venae 
is changed. Brooks* easef 4 Leigh 669. 

A prisoner who has been arraigned in the eomt from which the case is re- 
movedy and there pleaded a plea of not guilty, which is entered on the re« 
oord, need not be arraigned nor required to plead in the ooort to which the 
Tcnue is changed. Vance ▼. Oom,y 2 Ya. Oas. 162. 

^ This provision does not make it necessary to certify the proceedings of 
the ^"ri^TntTiing court, where those prooeedingphavenot been made part of the 
reoord.in the drcait eonrt, nor iUed among the papers belonging to the case 
in the circuit court. And, therefore,, after the venue has been changed to 
another drooit court, if the prisoner raise the objection that he has not been 
duly examined for the oirence« a copy of the proceedings of the examining 
court, attested by the derk thereof, may be used as evidence of the fact 
that sach examining court was holden, although the same be not certified 
by the judge of the circuit court Ibid. % 

^ When a judge of a circuit court is so situated as to render it improper, 
in his judgment, for him to preside at the trial of a cause, the statute makes 
it lawful for him to remove the cause to another drcnit In sach case, 
however, the propriety of removing or refosing to remove depends upon 
the self-consciousness of the judge, and an appellate court cannot revise 
his decision. BobwM v. Floekheartf 8 Leigh 864. 

If any judge of a ooonty court be unable or fail to attend a regnlar term 
of his court, or be prevented from sitting during the whole term, or be so 
aitoated in respect|to any cause pending in said court, as, in his opinion, to 
make it improper for him to try it, or if, from death or other cause, there 
be no judge of such county, any other county judge may hold said court, 
either for the whole term «or any part thereof. Acts 1869-70, ch. 177, p. 
266, § 1. 
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§ 26. Tbereupou the judge may cbaoge the venae as here- 
inbefore provided, or XDay, with the consent of the accused, 
remand him for trial in the county or corporation court in 
which the prosecution was begun, and cause the record and 
proceedings to be certified to such court, which shall pro- 
ceed to try the case as if it had never been removed there- 
from. (Acts 1847-8, p. 151, § 80 ; 1866-7, p. 985, § 26.) 

Of the verdict In what time priioner must be tried. 

§ 27. If a person indicted of felony be by the jury acquit- 
ted of part and convicted of part of the offence charged, he 
shall be sentenced for such part as he is so convicted of, if 
the same be substantially charged in the indictment, whether 
it be felony or misdemeanor." (Id. § 40. Acts 1844-5, p. 
60, ch. 71 ; 1866-7, p. 935, § 27.) 

The olerk of the oooii of the ooonty where a Taoanoy eiute, ahaU oertiff 
such fact to the Goyemor of the State, who is hereby aothoziaed to deng- 
nate any ootmty oonrt judge to hold the regular terms in said oounty until 
the vacancy 'is filled, and for each serrioe said jodge shall receiTe the mile^ 
age prescribed by law, and five dollars per day for the time in whioh he is 
aotnally engaged in holding oonrt, to be paid out of the State txeasoxy by a 
warrant of the auditor of public aoooonts upon the certificate of said judge. 
Id. § 2. 

'^ An indictment (described in the record of the finding, and in the entiy 
of the arraignment, as an indictment for forgery) contains : 1, a count lor 
forging and counterfeiting a note ; and, 2, a count for feloniously using 
and employing as true a counterfeit note ; verdict finds the prisoner guiify 
of forgery i as alleged in the indictment : HMy an acquittal must be en- 
tered on the second count. P(ige t. Cbm., 9 Leigh 688. 

The defect of some of the counts in an indictment does not affect the 
validity of the rest, and, il any count is good, judgment may be gives 
sgainst the accused. Kirk v. Com,, 9 Leigh 627. 

**The general rule of the common law practice is to allow several felonitf 
or several misdemeanors to be charged in several counts in one indictment, 
but not to allow of the joinder of a felony with a misdemeanor. 1 Ghittey's 
Qt, Law 209 ; Wharton's Precedents 13. It appears (it is true) from casea 
to which our attention was called by the Attorney General, and also frooi 
others referred to by the author last dted, that in several of our sister 
States the common law doctrine has been so far extended as to admit of 
the joinder of felonies and misdemeanors, where the misdemeanor is a 
constitutent of the felony. The practice in Virginia, however, hitherto 
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§ 28. If a person indicted of murder be found by the jury 
guilty thereof, they shall in their verdict find whether he is 

» I ■ ■ I ■ " III! « ^— ~» ■ — — ^ 

has been in oonformifcy with the oommon law practice. The attorney gen- 
eral has cited no precedent, and I have not been able to find one, in which our 
oonrta have sanctioned a departure from that practice. The section in 
question (§ 27 of this chapter,) does not deprive a person charged with 
felony of any right which he might otherwise have, to demur to an indict* 
ment, or to move to quash it for an improper joinder of counts in felony 
with counts in misdemeanor. The provision is one which in its ienns 
concerns the verdict in criminal trials, and declares simply what shall be 
the legal consequences of a verdict of a particular character in a given case. 
It does not profess to regulate the pleadings and proceedings in the pre- 
vious stage of a prosecution. If designed to influence the previous plead- 
ings at all, it does not, I think, admit of a construction which could give 
it the effect of changing the rules of such pleadings further than to save 
from the consequences of a demurrer for misjoinder, an indictment join* 
ing a count for a felony with one for misdemeanor, where the latter is a 
constituent of the former. And whether it is in practice to be allowed to 
change the course of the pleading at all, is a question which I do not think 
it is necessary we should now decide." DatUel^ J. Jn Scott v. Gom« 14 
Chratt 694^. See op. of Mmoure J. in Hardy A OaTT}f% ca»t^ 17 Gratt. 
594-5. But it is no ground for arresting a judgment upon conviction of 
felony that the indictment contained a count for a misdemeanor. B. v. 
Ferguson, 29 Eng. Law k Eq. B. 586; Whart Am. Or. Law, (4th edi.), § 
415, 8048; U. S. T. Stetson, t W. a: M. 164. 

An indictment for robbery charged that the prisoners "did make an as- 
sault" upon G, and one gold watch, Jbc., from the person and against 
the will of G., Jbc., '^feloniously and violently did steal," &c. The 
Jury acquitted the prisoners of the felony charged, but found them 
guilty of ^'assault and battery." On motion, in arrest of judgment, 
held the finding valid under ch. 208, § 27 of the Oode. Hardy and 
Ourry v. Cam'Vi^ 17 Gratt 592. 

**To ascertain whether a party can be convicted of a lesser offence under 
§ 27, the first question must always be whether it is substantiaUy charged. 
If the principal felony charged is one which necessarily, and in all cases, 
includes the lesser offence, then every indictment for the principal felony 
substantially charges the lesser offence. If the principal felony is such as 
does not necessarily, and in all cases, include the lesser offence, then it 
would seem that an indictment for the principal felony would not substan- 
tiaUy charge the lesser offence, tmless it be embraced in the mode in which 
the principal offence is charged. Though there may be a robbery without 
an assault, yet as an assault is expressly chaiged in this case, the pris* 
oner had notice that the robbery alleged againat them was such a one as 
included an assault. But it is not enough that the lesser offence should be 
^ substantially charged." It must be proved by the evidence relied on to 
establish the principal felony. If the operation of the 27th section is not 
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guilfy of murder in the first or seoond degree." If the ac- 
cused confess the indictment to be true, the court shall ex- 
amine the witnesses and determine the degree of the crime, 
and give sentence* accordingly. (1 B. C. p. 616, p. 17, { 
2. Acts 1847-^, p. 152, § 41 ; 1866-7 p. 935, § 28. 



thus restricted, it would lead to the gieatest injtistioe. ISxis seotion, ii 
iB only an extension of a oommon law rale, so as to allow a oonTiction for a 
misdemeanor as weU as for a felony, included in the principal felonj 
charged. Vide 2 Lead. Or. Cases, 454, and note ; Beg. v. Bird, 2 Eng. L. 
k £q. B. 439, opinions of dissenting Judges.** Per Ja^fn^i, J. in S. 0. 17 
Gratt 615. 

*> A yerdiet which finds a person, indicted as being accessory to murder, 
to be guilty thereof, but does not determine whether he is guilty as aeees- 
Bory to the murder in the first or second degree, is erroneous, and ou^t to 
be 8«t aside, and a tenire fadoi ds novo awarded. 0am, t. WUUamM^ 
2 Va. Gas. 211. 

* The day before sentence is to be pronounced, notice is usually giyen to 
the jailor to have the conyicts in court on the next day, as soon as flie or- 
ders are read. When the prisoners are set to &e bar, the derk holds to- 
gether in his hand the indictments against all the conyiots, and proceeds thm.. 

**▲. B., 0. D., E. F. and G. H. stand up. Ton hare been aeYenHy In* 
dieted and tried, and now stand convicted : you, A. B., of murder in the 
first degree ; you, O. D., of horsestealing ; and you, K F. and G. H., of 
grand larceny. Hare yon any thing to say for yoursdyes why the oomt 
should not now proceed to pronounce judgment against you according to 
law ? Wnat say you, A. B. ? What say you, 0. D. ? &c. 

If nothing be alleged in delay of judgment, the derk hands the indict- 
ments to the judge, who passes sentence on the prisoners. S Bob. Fnc 
(old edi.) 281. 

It seems to be the better method to pass sentence immediately after the 
trial ; at least, it is calculated to haye a better and more lasting efFeet upon 
the audience, in whose minds the crime and its punishment are thus inuae- 
diately connected, the latter following speedily and certainly upon ihe 
former; it is, therefore, always obseryed in the case of treason and mu^ 
der. 1 Arohb. Or. Prac. and PL, 7th edi., top p. 674. 

In capital cases, when the prisoner is asked why sentence of death shodd 
not be passed against him, he may moye in anest of judgment, if that has 
not been already done, or he may address any other obseryaiions to the 
judge which he may think proper. In other cases, when sentence is aboat 
to be passed, the defendant may address the court in mitigation of ponlsh* 
"ment, as well as in arrest of judgment, whether he was tried and eonfjcte d 
or pleaded guilty ; connsdfhoweyer, are not permitted to address the ooart, 
dther in mitigation or aggravation of punldunent; bat the eovrt wfll r»- 
oeive affidavits on either side, where the defendant Jileads gnilly, and tkere 
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§ 29« On an indictment for felonious homicide, the jury 
may find the acciwed not guilty of the felony, but guilty of 
involuntary manslaughter.^ And on any indictment for mali- 
ciously shooting, stabbing, cutting or wounding a person, or 
by any means causing him bodily injury, with intent to kill 
him, the jury may find the accused not guilty of the oflfence 
charged, but guilty of maliciously doing such act with intent 
to maim, disfigure or disable, or of unlawfully doing it, with 
intent to maim, disfigure, disable or kill such person." (1 
R C. p. 618, § 9. Acts 1847-8, p. 124, § 20 ; 1866-7, p. 
986, § 29. 

§30. In a prosecution Jor grand larceny, if it be found 
that the thing stolen is of less value than fifty dollars, the 
jury may find the accused guilty of petit larceny," and in a 
prosecutioh for petit larceny, though the thing stolen be of 
the value of fifty dollars or more, the jury may find the ac- 
cused guilty ,' and, in either case, he shall be sentenced for 
petit larceny. (1 R. C. 603, § 12. Acts 1830-31, p. 106, 
ch. 308, § 3 ; 1866-7, p. 936, § 30. 



are no depositions. See JS, t. Oregcry^ 1 Oar. k B. 228 ; 1 Arohb. Or. 
Ftaa and PL 7ih edL, top p. 674, 676. See 4 Blao. Oom. 875-6 ; 1 Chit. 
Or. Law 720. 

The jndge nsoallj precedes the sentence by an address to the prisoner, 
espedallj if his crime be capital, in '«^oh he states that he has been oon- 
▼ioted on satisfactory eyidence, and informs him when there is little hope 
that mercy will not be extended to him. 8om^times, also, he takes an op- 
portunity of impressing the dronmstanoes of the prisoner's gidlt on the 
minds of the spectators, and traces ont the remote, but important canses 
which have led >><»" to his unhappy condition. 1 Gisb. Duties of Mim, 405 ; 
1 ArchU Or. Praa and Tl., 7th edi., top p. 675.. Eren in ease of an ac- 
quittal, the Judge may often usefully warn the defendant against the cir- 
cumstances which might again place him in an equiTocal situation, especial- 
ly if there seems reasonable ground to suppose him guilty. Ibi<L 

^ Under a ^«MnTnnm Iaw indictment for murder, the prisoner may be found 
guilty of murder in the first or second degree, or manslaughter. LMng$^ 
Pm T. (%>»., 14 Gratt 592 ; iJBishop on Grim. Law. § 676. 

■* See ant0, oh. 12, $ 9. 

** It is not IndiapenMUe thai the Jury should in tenns find the yalne of 
Iha thing Mkaau If they find the aoeuaed guilty of petit iorMtiy, the yer- 
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§ 31. On an indictment for felony, the jury may find the 
accused not guilty of the felony, but guilty of an attempt to 
commit such felony ;" and a general verdict of not guilty 
upon Buch indictment, shall be a bar to a subsequent proseca- 
tion for an attempt to commit such felony.** (Acts 1847-^, 
p. 124, § 21. 1 Vict. ch. 85 ; 1866-7, p. 936, § 31. 

§ 32. When there are several counts in an indictment or 
information, and a general verdict of guilty is found, judg- 
ment shall be entered against the accused, if any count be 
good, though others be faulty ; but on the trial the court, on 
the motion of the accused, may instructthe jury to disregard 
any count that is faulty." (Acta 1847-8, p. 124, § 43; 
1866-7, p. 936, § 82.) 

diet will be soffloient. Poindexter*a ccue, 6 Band. 667 ; Walker*$ eatt, 1 
Leigh 574. 

^ The meaning cf this section (§ 81) is plain. On an indictment for 
felony, the acoosed may be oonviotedof an attempt to commit such felony. 
An intention to commit the felony charged, and the doing of any act to- 
wards its commission without actoaUy committing it, constitate the offence 
of which the aocosed may be convicted as aforesaid. Whenever, there- 
fore, on an indictment for felony, it is proved that ttie accnsed intended to 
commit the felony, and did some act towards its conmussion, but without 
completely committing it, the plain dnty of the Jory is to convict the ao- 
cosed under section thirty-one, of an attempt to committ such felony. Bnt 
•appose it is proved, on snch an indictment, that the accused committed 
some act therein stated as part of the felony therein charged, which act is 
in itself a criminal offence, bnt that he did not commit the felony nor in- 
tend to commit it : what is. to be done in that case ? Section 27 provides 
for the case, and declares that he may be convicted of such act and sen- 
tenced accordingly. Maneurey J. in Hardy and Ourrp^g case^ 17 Grsti 
596-7. 

See ante, oWS, § 10, p* 75-6, and UM d als, v. Oftn, 6 Gratt. 706 ; Com, v. 
Clark, 6 Id. 675, and Com, y. NuUer, 8 Gratt. 699, cited in note (5; to said 
aection. 

^ An acquittal on an indictment for a greater offence, is a bar to a sub- 
sequent indictment for a minor offence included in the former, wherever, 
under the indictment for the greater offence, the defendant could have been 
convicted of the less. See Whart. Am. Cr. Law, 4th edi., § 560, and cases 
there cited. 

'^This matter has been discussed in KirKe caee, 9 Leigh 627 ; Mouibrayi 
oase, 11 Leigh 643 ; and Clore'e case, 3 Gratt. 615. The act of 1847-^, p. 
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§ 83. When two or more persons are charged and tried 
jointly, the jury may render a verdict as to any of them as 



152, S 48, BeemB framed in Tiew of the deoicdoiiB of flie Qeneial GotiTt, to 
establlBh it as a role, that the judgment shall rest on such ^imta as are 
good« Bep. Ber. 0. V. 1024, note. This is the common law role. See 1 
Chitty's Or. Law 249, S40. It is not peroelTed that the prisoner is sub- 
jected to any inoonTcnience, or liable to be taken by sorpzise, by the ope- 
ration of this role. He is apprised by the indictment of the charges against 
him, and should be prepared to meet them ; and if upon the trial he supr 
poses that the evidence does not justiljr a conviction upon any of the 
counts, he qan save the point by spreading the facts proved upon the re> 
cord, and moving in arrest of judgment or for a new triaL Per AUen, J., 
in Kirk'i case^ 9 Leigh 680. 

This provision, (Acts 1847-8, ch. 21, § 48, p. 152,; with some slight 
changes in the phraseology, which it is not deemed necessary to notice, as 
they are not supposed to change the meaning of the law, is carried into the 
Code of 1849, and forms the 84th section of chapter 208, p. 778. We do 
not deem it necessary to express any opinion as to how far the questions 
decided in the cases just mentioned (those dted in the last preceding note) 
are effected by this provision, f ariher than to say that one of its manifest 
designs is to furnish a prisoner arraigned on an indictment containing va- 
rious counts, some of which are faulty, a means of protecting himself 
against any prejudice or injury that might arise from such faulty counts, 
to wit, by a motion, on his trial, to the court, to instruct the jury to disre- 
gard them, and that if the court 'should refuse, to the prejudice of the pris. 
oner, to give such instruction, it would be an error which he would have a 
right to have redressed by an appeal. Per Daniel^ J. in delivering opinion 
of court in Band v. Oom.^ 9 Gratt 750. 

The effect of this provision in the Oode is to make the common law rule 
applicable to all criminal cases, whatever may be the mode of punishment, 
and however the measure of it may be ascertained. But the accused is 
effectually protected from injury by the right which is given him to have 
the faulty counts excluded from the consideration of the jury. Mancure, 
J. (the other judges concurring) in Skifflet v. Ckm.^ 14 Gratt. 672. 

A motion to exclude evidence which could only be applicable to the faulty 
count, is in effect a motion to disregard that count. Rand v. O^m., 9 Gratt. 
788. 

Where the prisoner had appeared, and the court had, on his motion, 
quashed one of the counts in the indictment, though on his trial he pleaded 
to the whole indictment, and was tried on the count which was quashed aa 
well as the others, yet this is not cause for reversing the judgments. Shiif- 
JUty, Com.ttupra, 

In the case of lithgow v. The C<m,j 2 Ya. Gas. 297, it was decided by the 
General Court, that when there are several counts in an indictment, and on 
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to wbom they agree. Whereupon judgmeut shall be en- 
tered according to the verdict ; and as to the others, the 
case shall be tried by another jury. (Acts 1847-8, p. 134, 
§44; 1866-7, p. 936, § 88.) 



one of them the priaonflr wm oonnoted, and aoqnittad of the rest : if on & 
writ of error obteined by liim, the Jadgment and verdiot are set aodei and 
ft new trial awarded to him, the priaoner can only be tried agnn on the 
eonnt on which he waa oonricted, and not on the other ooanta of which be 
had been before acquitted. The ooort said there was no reaaon why a pria- 
oner, who had been rightfoUy acquitted upon one of several offenoee whieh 
haye been J<^ed in the aama indictment should be again brou^t into 
Jeopardy for theae alleged oiFences; because, having, been wrongful]^ oonr 
▼icted on another of these aeparate charges, he seeks and obtains redrett 
against this latter error. And in Bmnett t. The Com., 2 Ya. Gas. 284, the 
same court decided that when there are several counts in an indictment, 
and the jury convict the prisoner on one of them, finding nothing as to 
the others, the verdict ought not therefore to be set aside; but tho 
court oug^t to enter a judgment of acquittal on the counts as to which Che 
Jury were silent, though a Judgment of conviction may be entered on the 
one on which the Jury had found the prisoner guilty. Thus necesBsrily 
deciding that a verdict of guilty on one count, saying nothing as to the 
others, operated in law a verdict of not guilty on those others. A like de- 
cision was made in the cases of Kirk v. 2^ Com,, 9 Leigh 627 ; and Pag€ 
V. The Com,, Id. 688. 

Quare ; If a prisoner has been convicted of murder in the second degree, 
or manslaughter, and obtains a new trial, whether he can be put npon his 
trial again for a higher oif ence, than that of which he was convicted, Ia»- 
ingiton v. Com,^ 14 Gratt 592. The indictment in this case was in the 
usual form of a common law indictment for murder, and contained but one 
oonnt. **If there had been in this case,*' said Daniel, J., "one count for . 
murder, and another for manslaughter, and there had been a verdict of 
guilty on the latter count, taking no notice of the f oimer, it would seem to 
me that under the authority of these cases (JLUhgow'e case, BenneWi eaee, 
Kirk*» eaee, and Page'e case, supra), we would have had to send the case 
back for a new trial for manslaughter alone. Does it make any difference 
that the verdict in this case has been rendered under a single count--a 
count for murder ? Hie weight of the authority W9uld seem to be with 
the proposition that it does not. B. 0. p. 606. The judge cited, in sup- 
port of this proposition, 1 Bishop on Cr. Law, § 676 ; Slaughter v. State, 
6 Humph. B. 410; Hurt v. The State, 25 Miss. B. 878 ; Brennan v. The 
People', 15 Illinois B. 572 ; The People v. Oilmore ; 4 OaUf. B. 876; Jonss 
V. Th State, 18 Texas B. 168 ; and said that he had seen no case in which 
a oontraiy doctrine has been declared, except in the case of the United 
States V. Earding, Wallace, Jr., B, 127. In Owatkin's case, 9 Leigh, 678 
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§ Si. Bverj peraon charged witb felony, and held in any 
court for trial, shall be forever discharged froni prosecution 
for the ofience if there be three regular terms'" of such court, 
after he is so held, without a trials unless the failure to try 
hka was caused by his insanity, or by the witnesses for the 
Commonwealth being enticed or kept away, or prevented 
from attending by sickuess or inevitable accident ; or by a 
continuance granted on the motion at the accused ; or by 
reason of his escaping from jail or failing to appear accord- 
ing to his recognizance ; or of the inability of the jury to 



and BalVs ease, 8 Leigh 726, in each of which the General Court granted 
a new trial in oaae of conyiotion of mnrder in the second degree, no qnes- 
tion of the kind seems to haye been raised, and the causes were simply re- 
manded for a new triaL In LMngston^B case, supra, Moncure and Samuel, 
J 8., ooncorred in the opinion of Daniel, J., except as to directing the new 
trial to be for manslaughter only, and the order granting the new trial was 
a general one in accordance with their Tiews. 

As to the charging of distinct offences in different counts of the same in- 
dictment, and when an election wiU be compelled. See ante, § 17, note 31. 

'^ The word t&nn in the act is construed to mean, not the stated time when 
ft court should be hSld, but the actual session of the court Bantee*s case, 
2 Ya. Cas. 868 ; Cavmd^s case. Id. 546 ; 8 Bob. Frac. (old edi.) 147. 

If a prisoner has been tried and oonyioted of a crime, and a new trial 
awarded to him, although he should not be again tried till after the third 
term, he is not entitled to a discharge. Varhee t. Cam., Ibid. 162. 

A' prisoner charged with felony being indicted at the first term of the 
Circuit Court after his examination, the case is continued at that term for 
the want of time to try it. At the second term, the case is continued on 
the motion of the prisoner, upon the ground of the absence of a material 
witness for him. At each of the three succ^bding terms, the case is again 
continued for the want of time to try it. HM, that upon the expiration 
of the last of the fire terms, the prisoner became entitled, under the sta- 
tute, 1 Bey. Code, ch. 169, § 28, to be forever discharged of the crime im« 
puted to him. Green y. Com,, 1 Bob. B. 781. 

A prisoner is indicted for embezzling the goods of W., and is tried and 
conyicted at the fifth term of the court after his trial before the examining 
court ; but the yerdict is set aside for a variance as to the ownership of the 
goods. There is then a nolle prosequi entered and a new indictment to suit 
the proofs. The prisoner is not entitled to be discharged from the crime 
because three terms had elapsed between his examination and the last in^ 
diotment Com. y. Adcock, 8 Oratt 661. 
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agree in their verdict* (1 R. O. p. 607, $ 28. Acts 1847-^, 
p. 152, § 45 ; 1866^7, p. 9S6, $ 84.) 



* The ezoeptioiis or cxoum for falliue to tiy the prisoner, enmneritad 
in the statute, are not intended to exclude others of s simflsr nstare, or is 
pariiraiiane; Imt only thst if the Oommonweslthwss in dfitenlt for time 
tenns without §aj of fts ezeosas for the fsOnre ennmersted in the ststota^ 
or sooh like exoasss fairly implieable by the ooorts from (he rsssmt and 
spirit of the law, the prisoner shoiild be entitled to his diaohsige. Ibid. 



J 
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CHAPTER XXIII. 

[O. T. OB. OUUL.} 

OF EXOEPTIOHB, WBTTS OF EBBOB AND EXEOUTION OF 

JUDGMENT. 



BUI of excepUtm^ writ of error, de. 



Bsa 

1. 

2, 




7. 



10.| 
11.) 



When bill of exoeptions m»j be 

taken. 
How ezecntion of sentence sns- 

pended. 

How writ of enor awarded. 

When it operates as a 9uper$6- 

deM. 
Judgment on the writ of error. 

Bxeeution of Bentence. 

Sentence of death; execntion 
of ; how certified. 

When to be private. Who may 
be present. Officer to certify 
execntion of sentence. 




Sentence of confinement in pen- 
itentUzy ; record to be certi- 
fied. 



18. 

19. 1 

20.j 
21. 



Bnles as to emplcyyment of 
goard in conyeying prisoner. 

Officer and guard privileged 
from arrest. 

How sentence of imprisonment 
until a fine paid, executed. 

How persons released who are 
imprisoned for fines. Fieri 
facUu may be issued. 

No capias to hear judgment ne- 
cessary in case of misdemea- 
nor. How court may proceed 
to judgment. 



Bills of exceptions ; execution of judgment suspended; torit of 

error. 

§ 1. A party, in a criminal case or proceeding for con- 
tempt, for whom a writ of error* lies to a higher court, may 

except to an opinion of the court and tender a bill of ex- 

^■^ ^^^^^^^^^^■^"^^^^^^— ■"^^^^^^^^^^"^^'^^^^^^^■■""^"^.""■"""■"■^"'"■^■^— ^^-^^-^^."■"^■"■^•"""^■— ■■~~"."^» 

' Hie only way in which the judgment of an Inferior court, in a criminal 
prosecution, can be reviewed and reversed by a superior tribunal, is by the 
ooqmion law writ of error. The writ may issue without any regard to the 
costs or value of the judgment, and without the assent of the attorney for 
the Conmionweslth. Temple*8 eate, 1 Ya. Oas. 168; 8 Bob. Pr. (old edL) 
804; Owi. V. Crowe, lYa. Oas. 125; VavjUr'e ease. Id. 127. 

The usual mode of reversing a judgment is by writ of error, which lies 
for errors of law appearing on the face of the record. 4 Black Oom. 891. 
The particular grounds of such writ, are any mistake in the judgment 
iSperrff^e caee^ 9 Leigh 623 ; Clore'e ease, 8 Gratt 615); any error committed 
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ception8% which, (if the tralh of the oaae be MAj stated 



by the oonrt, to the prejodioe of the defendant, in nforing to gnat an 19- 
idiofttaon* for a postponement of the trial (CheatkifCa com^ 10 Lei^ l>87; 
MulTs ease, 6 Gratt 095 ; WormeU^e eaee^ 10 Gxatt 656); or in oyermling 
or admitting ohallengea to the iwrf^LUhgatBi^e eaee, SYa. Caa. 297 ; 8preue^9 
caee. Id. 876; Doiedp'e eaee^ 9 Oratt 7tl ; Jaquse* eaee, 10 Osat« 090 ; Men- 
tague'e eaee, Id. 767) ; or in admitting or rejeoting 'witneaaes or erideoee 
(jCamphelVe caee, 2 Ya. Oaa. 814 ; Baker's ease. Id. 858 ; OUliartCs ease, 4 
Leigh 688 ; Bj/rtTs case, 2 Ya. Oaa. 490 ; Brotene's ease, 2 Leigh 769 ; Pinn'e 
ease, 5 Band. 701 ; Meadum's ease, Id. 704; Harl^s ease, 2 Bob. 819; J4^$ir 
son's ease^ 2 Grait 581; EaweTs pass, 5 Gratt 664; LwingeUnCs oMtf, 7 
Gratt. 658; ArtnUead^s ease. Id. 599 ; Hopper, BUers d Lemmons' eas^ 6 
Gratt. 684 ; WiVs etalsease. Id. 706; lader's cast, 10 Gratt 708; Brog^s 
ease. Id. 722 ; Litingston^sease, 14 Gratt 592 ; BulVs ecus. Id. 618 ; Ford^s 
ease, 16 Gratt 547); or in inatrooting the joxy npon qaestions of law, or in 
refusing to give proper infltmotiona when applied for (Blunt' s ease, 4 Lei^ 
689 ; Qwatkin's ease, 9 Leigh 678 ; Booth's ease, 4 Gratt 525 ; Ferkim^ €tms, 
7 Grat. 651 ; BulFs ease,l.i Giatt 613); or in oTermling a motion in axreat 
of judgment (Pea's ease, 2 Gratt 629 ; Wash's ease, 16 Gratt 530); or an 
ap^oation for a new trial (Or ay son' 9 eaae, 6 Gratt 712 ; S. 0. 7 Gzmtt 613; 
Kate's case, 17 Gratt 561 ; Kemp's eaae, 18 Gratt 977); any oaoaes which 
would have been sufficient to arrest the judgment (see ante, ch. 13, § 12, note 
17; or any irregularity, omission, or want of form in the process of oaticwry. 
But such of these grounds as are not necessarily exhibited by the record, mnst 
be made a part thereof by a bill of exceptions, which it is expiessly de- 
daxed to be the duty of the judge or justices to sign, provided the truth, ef 
the case be fairly, stated therein, and of the derk to enter in the record. 
Davia' Or. Law, 475-6. 

Any thing which is good cause for arresting a judgment^ is good cause 
for rcTorsing it, though no motion in anest is made. Matthews' ease and 
Gamer's ease, 18 Gratt 989. 

Final judgment must be first rendered, before the cause can be remoTcd 
into a Bupexior'tribunal by writ of error. Miles' ease, 4 Yeates 319. If the 
judgment be final, the writ of error will lie in any criminal case where the 
judgment is against the defendant, for error apparent on the iaoe of the 
xecord. 3 Bob. Prac. (dd edi) 805. 

Before any statute upon the subject, it was decided that a circuit oooit 
had jurisdiction to award a writ of error to a judgment of a county court Im- 
posing a fine for a contempt, and to rcTerse snch jugdment, if it ^ipeazed ^ 
from the, facts stated in the record that the party was not gulUy of math 
contempt Siokeley v. Com., 1 Ya. Oaa. 380. . 

> At one time a bill of exceptiona in criminal cases was not allowed in 
Yirginia. Oue ▼. Oom., 1 Ya. Oas. 264 ; 3 Bob. Praa (old edL) 229. A 
biU of exceptions in a criminal case was unknown to the coonmon law. 1 
Archb. Or. Fr. & Fl. 588. In England, to this day, a defendan t has nozjfl^t 
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therein^) tto jadge> jndgai or justkes, or die greater pari* 
of thoee praseat ahall sign ; and it ahall be a part of the r€K 
oord of the case.^ (1 R C. p. 628, ch. 183, $ 2. Acts 
1825-6, p. 20, ch. 18 ; 1841-8, p. 168, ch. 22, § 1 ; p. 154, 
§ 6 ; p. 169, ch. 24, § 6 ;' 1866-7, p. 987, § 1. 

§ 2. If a person, sentenced by a circait, or coiporation^ 
or hustings court, to death, or confinement in the peniten- 
tiary, ask for time to apply for a writ of error, the said court 
shall postpone the ezeoutioa of its sentence until a reason- 
able time beyond the first day of the next term of the court 
of appeals, not exceeding thirty days after that day, and a 
county court shall in like manner suspend its judgment for 
the same purpose. In any other criminal case, wherein 
judgment is given by a circuit, or corporation, or hustiugs 



to file a bill of ezoeptions. Hegina t. AUeynOt 29 Eng. Law & Eq. B. 180. 

' An appellate ooart cannot aot upon a biUof exoeptions, nor take cogni- 
zance of any matter contained therein, unless it be sealed by the greater 
part of the justices present. Oordon et cUi t. Browne'$ ex'ar^ % Hen. A 
Mnnf. 219. 

^ When the plea of errors in arrest of Jodgment sets forth matter making 
no part of the record, it inU not arail the prisoner. CohefCs OasSf 2 Ya. 
Gas. 158 ; AngeV$ ca9e^ Id. 231 ; Oampbeirs ease, 814 ; Morris* com^ 9 
Leigh 686 ; 8 Bob. Prao. (old edi.) 124. 

A bill of exceptions in a criminal case, upon the refusal of the oonrt to 
, grant a new trial, on the groond that the verdict is contrary to the evidence, 
is to be framed in the same way as the bill of exceptions in civil cases to 
thei like refusal is framed. And if the ^evidence is certified instead of the 
facts proved, the appellate conrt wiU only look to the evidence introduced 
by the Commonwealth. Vaiden v. Gam.j 12 (htttt 717. See Benndt v. 
Ea^daway^ 6 Hunf. 125 ; Budng v. Btoingy 2 Leigh 887 ; Qreeny, AjMy^ 
e.Leig^ 185 ; Rohr v. DatU, 9 Leigh 80 ; PcuUy v. English^ 5 Gratt 141 ; 
Cofrringtan v. Ooddin, 13 Qratt. 586 ; 1 Bob. Pxac. (old edi.) 382-3. The 
appellate court will not reverse the Judgment, uidess, by rejecting aU the 
parol evidence for the exceptor, and giving full faith and credit to that ot 
the adverse party, the dedsion of the court below still appears to be wrong. 
Bull V. 0am. ^ 14 Gratt. 618. 

The appellate court wiU not reverse the Judgment of the court below 
overruling a motion of the prisoner for a new trial, on the ground that the 
Terdict is contrary to the evidence, unless it is plainly insufficient to waiv 
rant the verdict. OneaWi com, 17 Gratt. 682 ; K(Ues* mm. Id. 561 ; Foi- 
den*8 case^ 12 Gratl. 717. 
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ooorty and in any case of jadgment for a contempt, to which 
a writ of error lieSy the court giving such jadgment may 
postpone the ezecation thereof for sach time and on such 
terms as it deems proper. (1 B. C. p. 225, § 27. Acts 
1880-81, p. 106, §4; 1847-8, p. 158, §8; p. 100, §7; 
1866-7, p. 987, i 2 ; 1870-1, p. 80.) 
« § 8. A writ of error shall lie in a crimmal case, to the 

jndgmentf of a circuit, or a corporation, or hustings court, 
from the court of appeals / and to a judgment of a county 
court, from the circuit court having jurisdiction over such 
county. It shall lie in any such case for the accused ; and 
if the case be for violation of a law relatiug to the revenue, 
it shall lie also for the Commonwealth.^ (1 B. C. p. 224, 
$26. Acts 188C-31, p. 106, § 4 ; 1885-6, p. 48, ch. 71; 
1889-40, p. 15, § 87 ; 1847-8, p. 158, § 2, 4, 6 ; 1866-7, p. 
987, § 8 ; 1870-71, p. 81.) 

§ 4. To a judgment for a contempt of court, other than for 
the non-perfornukDce of or disobedience to a judgment, de- 
cree, or order, a writ of error shall lie, when the judgment 
is of a county court, from the circuit court having jurisdic- 
tion over such county ; when it is of a circuit, or a corpor- 
■ ■ ■ I III 

* The oommon law writ of error can only be awarded to some judgment, 
Older, or proceeding of a court of record. It cannot be awarded to the re- 
fatal of a Jodge of the ciroait conrt, in Taoation, to award a writ of eizor 
to a Judgment of an inferior court. AbrdhatM t. Com»^ 11 Leigh 675. 

* A writ of error will not He from the Court of Appeals to the jadgment 
of a ooonty or coiporation coort. Bee Ibid ; Anddrsan's ease^ 4 lieigh 
G98 ; White y. King, Ao., 5 Lei^ 726 ; Croj^ y. Com,, 2 Bob. B. 843, 

^ No writ of error lies for the Commonwealth in a criminal case, except 
insomeparticnlarcaaesin which the writ is giyen by the statute. Corner. 
Banison, 20 Ya. Cas. 202; 8 Bob. Prac. (old edi.) 807. See C. V. I860, 
ch. 85, p. 210, S 106. The denial of the writ of error to the goyemment, 
is but the application of the principle, Jfemo debet vis texari pro una d 
eadem eausa; or, as expressed in the constitution of the United States, no 
person shaU be snbject, for the same offence, to be twice put in jeopardy 
of life or limb. Hie spirit of this rule equaUy forbids the goyemment to 
reyiew its errors either.by appeal, new trial, or biU of exceptions. 1 Ben. 
ft Heard. Lead. Cr. Cas. 485. 
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ation, or hustings court, frohi the Court of Appeals. (Acta 
1826-6, p. 20, 21, ch. 18, § 1, 8 ; 1847-48, p. 160, § 6 ; 
1866-7, p. 937, § 4j 1870-71, p. 31.) 

§ 5. When in any case within this chapter, a ^v^it or error 
lies from a circuit court, it may, in vacation of such court, 
be awarded by any circuit judge ; and when it lies from the 
Court of Appeals, it may, in the vacation of said court, be 
awarded by any judge thereof*. (Acts 1830-31, p. 106, 
ch. 38, § 4 ; 1847-8, p. 160, § 6 ; 1866, p. 89 ; 1866-7, p. 
937, § 5.) 

§ 6. A writ of error, awarded under this chapter to any 
judgment, may operate as a supersedeas thereto, if the court 
or judge awarding it so direct, on such terms and conditions 
as the said court or judge may prescribe. (Acts 1830-31, 
p. 106, § 4 ; 1847-8, p. 154, § 5 ; p. 160, § 7.' 8 and 9 
Vict. ch. 68 ; 1866-7, p. 937, § 6.) 

§ 7. The court from which a writ of error lies, shall affirm 
the judgment if there be no error therein, and reverse the 
same in whole or in part if erroneous, and enter such judg- 
ment as the court whose error is sought to be corrected, ought 



Ii» a proBooation for selling ardent spirits by retail to be dnmk at the 
place where sold, without haying first obtained a license to keep an ordi- 
nary, a writ of error lies for the Commonwealth from the judgment of an 
inferior court. Com, t. Seott^ 10 Gratt. 749. See also Tefft's €as&, 8 Leigh 
721 ; Co€*s case^ 9 Leigh 620 ; Bampton'a ease, 3 Gratt. 590 ; BUVs ease^ 5 
Oratt 682 ; Hateher's ease, 6 Gratt 667; Eea^aease, 11 Gratt 819; iTcKsV 
ease, 13 Gratt 789. 

* A writ of error awarded during term to a judgment in a case of felony, 
may be made returnable to any day of the term. Lazier v. Com., 10 Gratt 
708. See 0. V. 1860 ch. 170, p. 706, § 2,* 

* The effect of the common law writ of error is merely to bring up to the 
appellate tribunal a certified copy of the record of the court below, in or- 
der that the error therein, if any, may be corrected, and the judgment r^ 
versed. The writ does not of itself operate as a supersedeas to the judg- 
ment; so that, whilst the appellate court is correcting the error, the judg- 
ment below might be carried into execution, however erroneous. Conner 
▼. Com,, 2 Ya. Oas. 80, 82. Li the case of Kemp 4t als, y. Com., 18 Gratt 
969, 971, one of the judges of the Court of Appeals aUowed a writ of error, 
to operate as a supersedeas ; the prisoners to remain in custody. 
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to havo entered ;^ or renuuid the cause and direct a new 



^^In the case of NeiM y. Gima., S QmSfiL 658, the verdict of the jmy fonmd 
the aocnaed guilty of voltintarj manfllaoghter, and fixed his tenn of impneon- 
ment at thrt€ yean ; and upon this Terdiot, the circait oonrt sentenced Urn 
to imprisonment tot fins yean. The judgment thus varying from the tv- 
diet, the (General Court reversed it for this xeaaon ; and the verdict being 
illegal, in ascertaining a term of imprisonment shorter than that preacribei 
by law, the court set aside that verdict and awarded a venire ds novo. Yet 
there was much dtyersity of opinion among the Jndges as to what the judg- 
ment should be. Five judges, to wit : Jndgea Lamax^ LeigK Thompwn, 
Duncan and Clapton, dissented from the majority. Therc^have been seve- 
ral cases before the English courts, where the sentence was for a tenn of 
imprisonment longer or shorter, or a punishment greater or less, than was 
prescribed by law. In the case of Ellis, 5 Bam. & Cress. 385; 11 Eng- 
Com. Law Bep. 259, the sentence was transportation for seven yeaxB, 
whereas by law it could not be more than six years. It was urged that the 
prisoner might be remanded to the court below, and there receive the pro- 
per sentence, as in Kenworthy's case, 1 B. & C- 711. But thd court said, 
''There is this material distinction between the two cases : there no judg- 
ment whatever had been passed in the court below ; and this oourt, tiieie- 
f ore, ordered the prisoner to be renumded to the inferior court, in order to 
receive judgment But here the court below has passed a judgment, and 
that judgment being erroneous, we think there is no ground to send it bade 
to be amended. The consequence is, that the judgment pronounced by the 
oourt below must be reversed. In The King v. Bourne and others, 7 AdoL 
ft E^. 58 ; 34 Eng, Com. Law Bep. 36, Lord Denman, C. J. said : " This is 
a writ of errror upon a judgment of transportation passed on three per- 
sons, none of whom was subject by law to any but capital punishment. The 
objection is pointed out, and a discharge prayed for. It is contended, that 
although the judgment be wrong, the oourt may take one of two courses: 
that it may remit the case back to the court below for judgment, or may it- 
self pronounce such judgment as it knows to be right, on sudi a oonrie- 
tion. As to the course first suggested, I think we have no such power. We 
cannot say that the oourt below has given no judgment ; if that had been 
so, and the case had merely oom^ before this court for the puipose of oA>- 
taining its opinion, we might have heard the point discussed, and remitted 
the case again to the court below for judgment Here a judgment has been 
given, which the prisoners call in question : we cannot say that the comi 
below shall be required to give another judgment" As to the second point 
he said the case of Hex v. ^lie, 5 B. ft 0. 885; 11 Eng. Com. Law Bep. 
259, was decisive. The judgment was reversed, and the prisoners ordered 
to be discharged out of custody. In Whitehead v. The Qu^en, 7 AdbL ft 
EL N- 8.; 58 Eng. Conu Law Bep. 282, the judgment was thai the aoeosed 
be transported for the term of seven years, whereas the statute directed the 
tranq[>ortation to be for a term not exceeding ./{/teen years, nor less than ten 
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trial" affirming in those cases where the voices on both sides 
are equal. (1 R C. p. 224, 5, § 26. Acts 1825-6, p. 20, 
ch. 18 ; 1830-81, p. 106, § 4 ; 1866-7, p. 937, § 7.) 

Execution of sentence. 

§ 8. Sentence of death, except for insnrrcction or rebel- 
lion, shall not be executed sooner than thirty days after the 
sentence is pronounced. (1 R. C. p. 608, § 30. Acts 
1847-8, p. 124, § 26 ; 1866-7, p. 938, § 8.) 



years. Here, likewise, the judgment was reversed, Lord Denman^ 0. J. 
saying the judge oould pass sentence only undop the statute. By the see- 
tioii to which this note is appended, it is proposed to adopt the language 
used in relation to decisions of appellate courts in civil cases, under which 
it is well established that the appellate court may give such judgment as the 
court below ought to have given. Rep. Rev. 0, V. p. 1027-8, note. 

A circuit court, not adverting to the statute of 1882-3, ch. 19. § 2, sen- 
tanoes a convict to solitary confinement in the penitentiary for one sixth of 
the term of imprisonment fixed by the verdict ; judgment reversed for this 
cause ; but the General Court proceeds to enter judgment, that the solitary 
confinement shall be &m twelfth of the term, according to that statute. 
Brooks V. Com,, 4 Leigh 669. 

TVliere a writ of error is awarded by the General Court to a judgment for 
felony, and the convict is removed to the penitentiary, in execution of the 
judgment, before the writ is served on the sheriff, if the General Court 
should be of opinion that judgment on the verdict ought to have been ar- 
rested, it will award a haibects corpus, directed to the superintendent of the 
penitentiary, and upon the prisoner's being brought up, judgment will be 
entered on his behalf. But in such case, where the judgment is arrested 
for error in the indictment, if the Attorney General desire it, the sheriff of 
the county in which the General Court sits will be directed to convey the 
accused to the jail of the county in which the offence was committed, to 
answer a good and sufficient indictment to be exhibited against him in the 
circuit court of such county for said offence. Barker*8 case, 2 Ya. Cab. 
122. 

"Where a pecuniary judgment has been rendered against a defendant in a 
criminal case, and he pays it, and upon appeal the judgment is reversed, 
Uie cause will be remanded to the court below, for an order of restitution 
to be made therein, if the money is yet in the hands or power of the conrt* 
Old T. Com., 18 Gratt 915. 

" On an indictment for unlawful stabbing under the statute of Irirginia, 
a yerdict of '' guilty of unlawful stabbing,** will not authorlA a judgment; 
but the court diould direct a new trial, Marshall v. Com*, 5 Gratt 668. 



> 
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§ 9. The clerk of the court pronoancing each sentence 
shall, as soon as may be, after the sentence, deliver a certi- 
fied copy thereof to the officer of said court, who shall cause 
the scnteuco to be executed. Under such sentence, death 
shall be inflicted by hanging the convict by the neck until 
he is dead. (1 R. C. p. 286, § 40. Acts 1847-8, p. 154, 
§ 7, 8 ; 1866-7, p. 988, § 9.) 

§ 10. Whenever sentence of death is to be executed, if 
the convict under such sentence be in jail, around or adjoin- 
ing which there is a yard of sufficient size, enclosed by a 
wall, such sentence shall be executed within such enclosed 
yard, unless the court, by which such sentence was pro- 
nounced, direct otherwise. At the execution there shall be 
present, besides the officers of said court, such other officers 
and such guard and assistants as the officer executing the sen- 
tence shall see fit. He shall request the presence of the at- 
torney for the Commonwealth in said court, the clerk there- 
of, and twelve respectable citizens, including a physician or 
surgeon ; and he shall permit the presence of the counsel of 
the convict, and such ministers of the Gospel as he shall de- 
sire, and such of the convict's relations as the officer shall 
deem prudent. (Acts 1855-6, p. 36, 37, ch. 48, § 1, 2 ; 
1866-7, p. 988, § 10. ) 

§ 11. The officer executing a sentence of death shall cer- 
tify the fact to the clerk of the court, who shall file the oer- 



The General Oourt haTing, upon a writ of error to that court, reyezaed 
the judgment of the court below, and directed a new trial, that judgment is 
oondusive, and neither the court below, nor the (General Court on a second 
writ of error, can enquire into the correctness of the first decision. 8. C. 
Id. 698. 

Beyeral prisoners having been tried together for the same felony, and 
found goilty, the court may grant a new trial to one of them, and render a 
judgment against the others. Kmtp d: als. v. Qw., 18 Gratt 969 ; FerrCs 
ease, BuUer's Nisi Frius, 326 ; The Queen v. Qomperty eft afe, 9 Queen's 
Bench B. 824 (58 Eng. G. L. B.) And a new trial may be granted to one 
of several defendants whojhas been convicted, where another has been 
quitted. The King v, Moiobry, 6 T, B. 619 ; 18 Gratt 977-979. 
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tificate with the papers ia the case. (Acts 1847-8, p. 154, 
§ 9. 0. V. 1850, ch. 209, § 10 ; 1866-7, p- 938, § 11.) 

§ 12. Every person sentenced by a coart to confinement in 
the penitentiary, shall, as soon as may be, be delivered at 
the penitentiary by the officer of such court. If he fail to 
make such delivery within a reasonable time, he shall for- 
feit one hundred dollars. It shall be lawful for the Auditor 
of Public Accounts to allow officers, conveying persons to 
the jail or penitentiary, the necessary expenses of the pri- 
soner or convict. (1 R C. p. 621, § 21. Acts 1847-8, p. 
154, § 10 : 1850-51, p. 9, § 13 ; 1866-7, p. 988, § 12.) 

§ 13. The clerk of the court in which a person is sentenced 
to the penitentiary, shall forthwith transmit to the superin- 
tendent thereof a full copy of the record of the trial and con- 
viction. If he fail so to do, he shall forfeit one hundred 
dollars. (1 R C. p. 620, § 16. Acts 1847-8, p. 154, § 11; 
1866-7, p. 938,513.) 

§ 14. The officer who is required to carry a prisoner to 
the penitentiary, or to any other place, may, if he deem it 
necessary for his safe conveyance, summon one person, but 
not more than one^ as a guard to each prisoner, except as 
follows (1 R. C. p. 604-5, § 17. Acts 1841-2, p. 52, cb. 
90, § 4 ; 1847^8, p. 154, § 12 ; 1866-7, p. 938, § 14) : 

§ 15. When the court, judge, or justices, by whose judg- 
ment or order a prisoner is to be removed, shall think a 
stronger guard proper, and order it, as many persons as may 
be so ordered shall be summoned by the officer. (1 R. C. 
p. 622, § 25. Acts 1847-8. p. 155, § 13 ; 1866-7, p. 938, 
§15.) 

§ 16. If on the way to the penitentiary or other place, in 
consequence of an attempt to rescue the prisoner, made or 
reasonably apprehended, or in consequence of any other un- 
foreseen danger, the officer is satisfied that a stronger guard 
than was before summoned is necessary, he may summon 
such guard as is necessary. (1 R C. p. 623, § 26. Acts 
1847-8, p. 155,§ 14 ; 1866-7, p. 938, § 16.) 
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§ 17, The oflBcer and guard, while conveying a prisoner 
to the penitentiary and other place, and returning therefrom, 
shall be privileged from arrest, except for felony and breach 
of the peace, allowing one day for every twenty miles. (1 
R. C. p. 622, § 15. Acts 1847-8, p. 155, § 15 ; 1866-7, p. 
939, § 17.) 

§ 18. If a person, who is sentenced to be confined in jail 
a certain term, and afterwards until he pay a fine and the 
costs of the prosecution, fail to pay such fine and costs be- 
fore the end of said term, he shall continue in confinement 
until the same be paid, or his (Uscharge be ordered by the 
court ; but the additional confinement shall in no case ex- 
ceed six months from the end of said term," (1 R. C. p. 
541, § 44. Acts 1866-7, p. 939, § 18.) 

§ 19. Whenever a person is in jail under a capias profM^ 
issued from any court of this Commonwealth, on applica- 
tion to the court from the clerk's oflGlce of which such exe- 

4 

cution issued, or to the judge of such court in vacation, sach 
court or the judge in vacation, as the case may be, if to such 
court or judge it shall appear proper, may order the person 
so in jail to be released from imprisonment without the pay- 
ment of the money mentioned in such execution : provided, 
however, that in all such applications the attorney for tlte 
Commonwealth of the court from which the execution iasaed 
shall have ten days notice of such application. (Acts 
1859-60, ch. 83, p. 189, § 1 ; 1866-7, p. 939, § 19.) 

§ 20. Whenever any court of tWs Commonwealth shall 
have directed any person convicted of a misdemeanor to be 
confined in jail until the fine imposed upon such person, or 
until the costs of the prosecution shall have been paid, the 
person so confined may be released in the manner provided 



"Where a party is imprisoned upon a capias pro fine for a fine and costs, 
he can only obtain his discharge from imprisonment by paying the fine and 
costs. But the term of his imprisonment nnder such capias is limited by 
the proTision in the Code of 1849, ch. 209, § 17, p. 781. Com. ▼. Ftf&s&r. 
8 Gratt. 702. 
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for in the preceding section : provided further, that nothing 
in this act shall prevent the issue of a Jieri facias after such 
release from jail. Id. § 2 ; 1866-7, p. 939, § 20.) 

§ 21. Ko capias to hear judgment shall be necessary in 
any prosecution for a misdemeanor, but the court may pro- 
ceed to judgment in the absence of the accused ; and if 
such judgment requires an infamous or corporal punish- 
ment, the court may make such order as may be necessary 
for the arrest of the person against whom such judgment is, 
and for the execution of the judgment. The proceedings 
upon such order shall conform, as nearly as maybe, to those 
upon a capias to hear judgment, and all officers charged 
with its execution shall have the same powers and duties, 
and be subject to the same responsibilities as provided by 
law in the case of a capias to hear judgment. (1866-7, p. 
939, § 21.) 



ADDENDA. 



OF GBAND JURIES. 
lAnte GE. YiJ] 

§ 2. Amended and re-enacted. (Acts 1870-71, p. 169,) 
as follows : 

" § 2. It shall be the duty of the judge of the county or 
corporation court of each county and city of the State, in 
the month of January in each year, or as soon thereafter 
as practicable, to select from the quaUfied voters of each 
township of such county, or ward of such city, not less 
than twenty nor more than one hundred persons, of hon- 
esty, intelligence, and good demeanor, and suitable in all 
respects to act as grand jurors, and to furnish the clerk of 
such court with a list of the persons so selected, made off 
by townships or wards, as the case may be. It shall be the 
duty of the clerk of such court thereupon to write the names 
of each of such persons on separate slips of paper, placing 
the names of the residents of each township or ward to- 
gether, and from these, in the presence of the attorney for 
the Commonwealth, (and if he be unable to attend, then 
in the presence of the jadge of such court, or a commis- 
sioner in chancery thereof,) to select by lot, as many persons 
as may be necessary for the formation of grand juries of 
such county, city, or town ; and in drawing such persons to 
serve as grand jurors, an equal number, as near as may be, 
and having reference to the populations of the several town- 
ships or wards, shall be drawn from the lists from each 
township or ward." 
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OF THE TBIAL AND ITS INCIDENTS. 
{_AnU GH. xzzz.] 

§§ 1, 4, 5, 9, 14, 25, 26 amended and re-enacted. (Acts 
1870-71, p. 857-8,) as follows : 

** § 1. Trials for felony shall be in a county or corporation 
court, and may be at any term thereof, except that a person 
to be tried for arson, or any felony for which he may be 
punished with death, may, upon his arraignment in the 
county or corporation, demand to be tried in the circuit 
court having jurisdiction over the county or corporation for 
which said county or corporation court is held. Upon such 
demand, the accused shall be remanded for trial in the said 
circuit court, and all the material witnesses desired for the 
prosecution or the defence shall be recognized for their atten- 
dance at such trial. When a person is remanded as afore- 
said, by a county or corporation court, the clerk thereof 
shall certify and transmit to the clerk of the court in which 
he is to be tried, a record of the proceedings had in the smd 
county or corporation court in relation to the prosecution, 
and copies of the indictment or other accusation, and of all 
recognizances and other papers connected with the case. 
Such copies shall be used with the same effect as the origi- 
nals. If the accused be remanded for trial in a court, whose 
jail is not the jail of the court remanding him, the latter 
court, by its order, shall direct the oflGLcer of such court to 
remove the prisoner to the jail of the court in which he is 
to be tried, and the jailor thereof shall receive and keep 
him safely until discharged by law. The clerk of the county 
or corporation court shall, as soon as may be, issue a venire 
facias, directed to the officer of the court in which the trial 
is to be, requiring him to summon jurors for such trial." 

**§ 4. In case of felony, in which a writ of ventre facias 
is necessary, the writ shall command the officer, charged 
with its execution, to summon twenty-four persons of bis 
county or corporation, to be taken from a list to be furnished 
the officer by the judge of the county or corporation court. 
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and residing remote from the place where the offence is 
charged to have been committed, and qualified in other re- 
spects to serve as jurors, to attend the court wherein the 
accused is to be tried, on the first day of the next term of^ 
said court, or at such other time as the court may direct* 
If a person summoned under such writ fail to attend as re- 
quired, without sufficient excuse, he shall be fined by the 
court not less than five dollars nor more than twenty dollars. 

** § 6. The clerk of a county or corporation court, in which 
a person accused of felony is held or recognized for trial, 
shall as soon as practicable after such pei*son is committed 
or recognized, issue a venire facias for his trial, and for the 
trial of any other case of felony at the same term of the 
court, returnable to the first day of the next term, or to 
such other day as the attorney for the Commonwealth may 
direct ; and the persons thus summoned may be required 
by the court to serve as jurors upon the trial of any case of 
felony at that term of the court ; but the court in term, or 
the judge thereof in vacation, may direct the clerk at any 
time to issue such other writs of venire facias as he may 
deem necessary for the trial of any case of felony pending 
in his court ; and if a person charged with felony be not 
tried at any term of the court at which he is to be tried, the 
clerk of such court shall, at least five days before any sub- 
sequent term that the case remains pending, issue a venire 
facias for the trial of that and any other case of felony, re- 
turnable as above required." 

" J 9. "When any jurors, summoned under a writ of venire 
faciaSf fail to attend, or are challenged for cause, or if the 
whole array be challenged, the court shall cause other ju- 
rors of like qualifications to be summoned ia the county or 
corporation, in the manner hereinbefore prescribed, until a 
panel of sixteen jurors, free from exception, be completed. 
The accused shall have a peremptory challenge as to four of 
the panel, and the remaining twelve shall constitute the 
jury for the trial of the case ; but should the accused fail to 
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strike from the panel any, or less than four of the names 
thereoDy then the jary for the trial shall be composed of 
twelve of those not so stricken off, to be selected by lot** 

^' § 14. Persons indicted for felony , who elect to be tried 
jointly, shall be allowed to strike from the panel not more 
than four thereof ; hot shonld the accused not agree as to 
the jarors to be stricken from the panel, the four jurors to 
bo stricken off shall be ascertained by lot*' 
. <* § 25. When the judge of a circuit, county, or corporation 
court, in which a prosecution is pending, is connected with 
the accused or party injured, or is so situated in respect to 
the case as, in his opinion, to render it unfit that he should 
preside at the trial, he may enter the fact on record. ** 

" § 26. Thereupon, the judge may change the venite^ as 
hereinbefore provided, and cause the record and proceedings 
to be certified to such court, which shall proceed to the trial 
of the case, or the court may procure the attendance of an- 
other judge to preside at the trial.** 

PENITENTIABT. 
lAnte OH. zz.] 

§§ 1, 2, 19, 20, 27, 80, 31, 35, 87, 40, 42, 49, 54, 56, 57 
and 58, of ch. 213, C. Y. (1860) amended and re-enacted. 
See acts 1870-71, p. 408, ch. 309. 

^^ § 1. That the lot of twelve acres and fourteen square 
rods of land on which the penitentiary is situated, and the 
lot numbered seven hundred and twenty-nine, being one- 
fourth of a square in the city of Richmond, between the 
southwest end of First street and the eastern boundary of 
the land aforesaid, and the square of land between Gary and 
Main, and Jefferson and Madison streets, containing the 
penitentiary spring, with the pipes and fixtures for convey- 
ing water to that institution, shall be and remain the pro- 
perty of the Commonwealth for the use of the said peni- 
tentiary. The superintendent shall have the control and 
custody of the property of the penitentiary, real, personal, 
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and mixed, (which has not been delivered to the general 
agent, or to his account,) and he shall, in the name of the 
Commonwealth, have authority to institute and prosecute 
any suit, prosecution, or proceeding, for the recovery of 
any such property or its value, or for any injury thereto, 
which may be proper to protect the rights of the State. He 
shall have authority to employ the prisoners in improving 
and cultivating any part of the lands aforesaid, or in re- 
pairing the water pipes and fixtures, or the roads from the 
penitentiary to proper points of intersection with the streets, 
or in taking out or bringing into the enclosure any neces- 
sary thing to or from the said city, or the James river canal. 

" § 2. The public jail and penitentiary house shall con- 
tinue under the name of The Penitentiary, to be appropria- 
ted to the confinement of convicts sentenced according to 
law to confinement therein, by the courts of this Common- 
wealth. Persons sentenced to imprisonment by a court of 
the United States, held in Virginia, for a term of three 
years or more, may also be confined therein, with the ap- 
probation of the superintendent and Governor, (which ap- 
probation shall be recorded in the entry made upon such 
convict's admission,) and be safely kept and employed, pur- 
suant to the rules of the prison, so far as is not inconsistent 
with such sentence, until discharged by due course of the 
laws of the United States : provided, that before any other such 
prisoner shall be received in said penitentiary, the United 
States shall pay the sums now due, or which shall be due, 
for the confinement and support of their prisoners, and in 
the future, pay half yearly, at the rate of thirty cents per 
day, for the imprisonment and support of every such pri- 
soner now in^>risoned, (or hereafter so imprisoned,) with 
proper medical charges." 

** § 191 The superintendent may, when he may deem it 
necessary, and shall, when the surgeon shall so advise, 
change the diet, and adapt it to the health or condition of 
the prisoners, or any of them, or he may allow extra diet 
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o those who need it. lie shall cause the hospital and all 
the cells and rooms of the prison to be white-washed (by 
prisoners qualified for the business) twice a year, or oftener; 
and the floors to be washed as often only as may be neces- 
sary for health and comfort. The board ]of directors shall 
prescribe, by rules and regulations, the hours within which 
the prisoners shall be employed at the respective branches 
of business carried on in the institution, and the time they 
shall labor in each day, and also the times and conditions 
upon which persons may visit the interior of the peniten- 
tiary. 

** $ 20. The superintendent may or shall, when the sur- 
geon so recommends, allow them at stated times, to walk 
for the benefit of their health in the yard ; but in the pre- 
sence or view of the superintendent or an assistant. The 
superintendent shall, on the application of the surgeon, de- 
tail from among the convicts, one man to act as hospital 
steward. The surgeon shall have control of the hospital 
department, and shall have the right to adopt and enforce 
such sanitary regulations as he may deem necessary, and 
the board of directors shall approve.** 

** § 27. A room suitable for the purpose, shall bo set apart 
in which sick convicts shall be kept, when the surgeon so 
prescribes. There shall be a book in which shall be en- 
tered the name of each convict put in the hospital, and the 
time that he goes in and comes out of it." 

**§ 30. The board of directors may apply the means of 
the institution to repair and enlarge the shops and increase 
the number of cells, when required. They shall cause to 
be done in the penitentiary any work which can be done 
therein towards efl:ecting the improvement or repairs men- 
tioned in the twenty-first section. The superintendent shall 
direct the manufacturing operations, and have the goods 
manufactured and work done at the penitentiary, (except as 
otherwise provided), delivered weekly to the general agent, 
to be disposed of by him at such prices as may be mentioned 



ADDENDA. 33& 

in duplicate invoices thereof; one of which shftU be de» 
livered to the agent, and the other, with the agent's receipt 
thereon, shall he preserved at the office of the penitentiary 
by the clerk. If at any tinue the price fixed by the super- 
intendent should be above the market price for the said arti- 
cles, the agent shall make known the fact to the superin- 
tendent who shall forthwith call a meeting of the board of 
directors, upon whose decision the price marked shall be 
cither altered or retained. 

"Of the directors, 

" § 81, A majority of the directors shall constitute a 
quorum for the business of the board. They shall meet re- 
gularly once a week, and at the first meeting in each month, 
receive the monthly reports of the superintendent and gen- 
eral agent, and may meet at such other times as the super- 
intendent or general agent may request, or any two of the 
directors may think necessary. It shall be their duty, once 
in three months, to inspect the penitentiary and make a re- 
port of its condition to the Governor of the Commonwealth, 
which report shall embrace a synopsis of the monthly re- 
ports of the superintendent and general agent for the three 
months just preceding said inspection. It shall also em- 
brace a statement of the institution as to health and general 
management, and such other matters as may seem to them 
of sufficient interest to bo contained therein ; and especially 
shall they report at any time any malfeasance in office, or 
manifest incompetency in the discharge of their duties on 
the part of the general agent or superintendent, or any other 
officer. And the Governor shall immediately, upon the 
receipt of such report, investigate the same ; and if, in his 
judgment, there be sufficient cause therefor, he shall forth- 
with remove the said officer. If the General Assembly is 
in session, he shall notify them of such removal ; if not^ 
he shall at once appoint a successor, who shall hold his office 
until his successor be elected by the General Assembly and 
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shall have qualified^ unless safficieut cause be found for his 
removal in the meantime. Said board shall have a general 
supervision over the penitentiary and penitentiary store, ai^d 
the officers thereof, and see uiat the laws for their govern- 
ment are observed*'* 

**The clerk of the penUeniiar}/, 

" § 85. The clerk of the penitentiary shall keep the jour- 
nal of the board of directors, record their proceedings as 
they may direct, and copy such papers as they or the super- 
intendent may order. He shall attend at the penitentiary 
daily and compare the ward and delivery books and see that 
the entries therein are correctly made. He shall keep regu- 
lar books of account, exhibiting the proper receipts and dis- 
bursements of the institutions ; make np the weekly in- 
voices of deliveries to the general agent, and charge them 
in the proper books to that officer ; make the tables and 
documents accompanying the reports of the superintendent 
and general agent, and do and perform all such duties as 
may be required by the rules of the institution or the orders 
of the board or superintendent." ^ 

" § 87. He shall be the chief executive officer of the peni- 
tentiary, and direct its internal police and management, 
subject to the control of the board of directors. He shall 
restrict the number of branches of manufacture to such as 
may be necessary to meet the requirements of the institu- 
tion, or the requisitions of the various asylums in the State, 
and to such as in his opinion may be most profitable to the 
State, not to exceed six at any one time." 

" § 40. The superintendent shall, with the approval of the 
board, make purchases of such supplies of raw material or 
provisions as are presented at the institution for sale, and 
send bills of same to general agent for payment, and make 
weekly requisitions upon the general agent for such other 
supplies of raw material or provisions as are needed at the 
penitentiary, and receipt to him for the same. He shall 
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keep, or have kept in each ward, a book, showing separately 
an ' account of tho raw materials as received, and of the 
manufactures and work done therein, and in his monthly 
report render an account, showing the result of operations 
in each ward. He shall, on the first Monday in each month 
during his continuance in office, submit to the board of di- 
rectors a report of transactions during the mouth just past, 
in manner and form as follows : * Statement of the super- 
intendent of the Virginia penitentiary for the month of 

18 , as required by law, in accordance with 
stock of materials, raw and manufactured, as per last re- 
port. Materials received from the general agent during 
the month, upon the requisition of the superintendent, as 
per invoice herewith. Supplies on hand as per last report. 
Supplies received from the general agent during the month, 
including coal, wood, provisions, medicines, et cetera, et ce- 
tera, as per invoice herewith. Articles delivered to general 
agent, as per invoice herewith ; used in penitentiary, or 
otherwise disposed or as per receipted bills. Moneys re- 
ceived during the month : For hire of convicts, as 
per contract approved by the board, copy of contract 
herewith ; for sale of fabrics, or from any other source 
whatever, as per invoice herewith. Stock of materials, 
supplies, articles, et cetera, on hand, unsold or undisposed 
of in any way, at date of this report.' The superintendent 
will take receipts in duplicate for all articles disposed of by 
him, the amount received for such being plainly set forth 
therein. He will also take duplicate receipted invoices of 
all articles furnished the general agent for sale or otherwise. 
One copy of the receipt and invoice will in every case be at- 
tached to the above mentioned monthly return to the board 
of directors, and one will be retained by the superinten- 
dent. The superintendent will in no case disburse any 
moneys on account of the penitentiary, or make sales of 
any articles, manufactured or otherwise, upon credit. All 
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tnoneys received by him Bhall, at the end of each month, be 
paid into the hands of the general agent/' 

'^ § 42. He may, when he can without neglect of other 
duties, sell and deliver such articles manufactiured and work 
done at the penitentiary, as may be called for there, deUvet- 
iog to the general agent an account of such articles and 
work, paying to him all money received therefor." 

" § 49. The superintendent may employ a guard, not ex- 
•ceeding ten persons, for the interior of the penitentiary, 
who shall perform such duties as the superintendent (subject 
to the control of the Governor) may direct. '• 

^^$64. The general agent and store*keeper of the peni- 
tentiary shall receive and give receipts for such of the goods 
manufactured and work done at the penitentiary, as maybe 
delivered him, and shall account for the same at the prices 
mentioned in the invoices thereof, or return the same to the 
penitentiary to be repriced ; or, if the board so directs, sell 
the same at auction. lie and his sureties shall be responsi- 
ble for the amount of all debts, for such goods or work, 
<!ontracted with hini or under his authority, and for all 
money received by him as such agent, unless he shall ob- 
tain the written consent of the board to sell goods to such 
responsible parties as may be designated by the board, upon 
«uch terms as they can purchase the same class of goods 
from other manufacturers, and he shall report to the board, 
the amount and to whom thus sold, once a month, or when- 
ever they may call on him for such report." 

**§ 56. On the first Monday in each month, during his 
continuance in office, he shall submit to the board of di- 
rectors a statement of transactions for the month just passed, 
in manner and form, as follows : Statement of the general 
agent and storekeeper of the Virginia penitentiary ; stock 
of materials, raw and manufactured, on hand, as per last 
report ; materials delivered to the superintendent of the 
penitentiary during the month upon his requisition ; supplies 
on hand as per last report ; supplies delivered to the super- 
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intendeat daring the month, including coal, wood, medi- 
cines, et cetera, as per invoice herewith ; articles purchased 
for the use of the penitentiary during the month by contract 
approved by the board-r-copy of contract herewith ; articles 
purchased without contract for immediate use, as per re- 
ceipted bills herewith ; articles received from the superin- 
tendent of the penitentiary for sale or otherwise during the 
month, as per invoice herewith ; articles sold during the 
month, with amount received for them, as per statement 
herewith ; stock of materials, supplies, articles, et cetera, on 
hand undisposed of in any way at date of this report ; reca* 
pitulation; amount received for articles sold during the 
month ; amounl paid for articles during the month by 
contract; amount paid for articles during the month 
for immediate use; balance due the Commonwealth. 
When the said balance shall exceed the sum of five hun- 
dred dollars, at the end of any month, said excess shall 
be paid by the general agent into the treasury, and should 
occasion afterward arise, the said general agent may draw 
from the treasury, through the auditor of public accounts, 
upon a requisition approved by the superintendent and the 
board of directors, such amounts as may be necessary for 
the wants of institution — not to exceed the whole amount 
standing to the credit of the penitentiary, on the books of 
the treasury. In case of his death, his personal represen- 
tative shall, when the board may require, settle with them 
an account of what the deceased agent is responsible for, 
and, on such settlement, shall produce the vouchers for his 
payments. If, on a settlement, any balance appear to be 
due from him, it shall be paid by him into the treasury, to 
the credit of the institution. All such accounts shall, after 
having been examined and corrected by the board, be made 
a part of their annual report. For the more perfect carry- 
ing out of this act, the treasurer is hereby required to open 
a debtor and credit account with the institution." 

** § 57. The general agent shall, at the end of each fiscal 
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year, render to the board accounts of his transactions for 
the same year, in such manner as the board may require. 
On the one hand, he shall be charged at the prices men- 
tioned in the accounts and invoices (delivered to him) with 
all goods and work which shall, within the said year, have 
been disposed of. On the other hand, he shall, after taking 
an inventory of the same, have credit for such of the said 
goods and work as remain in his hands at the end of the 
year ; credit likewise for such thereof as have been returned 
by him to the penitentiaay, and if sales of any be made at 
auction by order of the board, there shall be a credit or 
charge as the case may require, for the difference between 
the amount of such sales and the prices with which he may 
have been charged for what is so sold. He shall have credit 
also for payments made by him within said year, under the 
boards' authority, and for such commission as is prescribed 
by the seventeenth section of chapter fourteen. The said 
accounts, after being examined, and where necessary, cor- 
rected by the board, shall be made a part of the annual re- 
port, and such entry made thereof by the clerk as the board 
may direct. 

*^ § 58. The general agent may carry on mercantile busi- 
ness on his own account, trading in such acticles as will not 
compete with those manu&ctured in the penitentiary." 



POLICE JUSTICES AKD JUSTICES OF THE PEACE. 






Saa 

8. Bight of appeal. 
4. Appeal; how tried. 



Ssa 

Jnrifldiotioii of petit larce- 
nies; of assamt aod bat- 
tery. 

§ 1. The several police justices and justices of the peace 
of this Commonwealth, shall have concurrent jurisdiction 
with the county and corporation courts of all petit larcenies ; 
and in all such cases, the punishment imposed may be such 
as the said courts are authorized to inflict by existing laws. 
(Acts 1870-71, ch. 268, p. 362, § 1.) 

§ 2. The several police justices and justices of the peace, 
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in addition, to the jarisdiction now exercised by them as 
conservators of the peace, shall have concarrent jurisdiction 
with the county and corporation courts of the State, of all 
cases of assault and battery, not felonious, occurring within 
their jurisdiction ; in all which cases, the punishment im- 
posed may be the same as the said courts are authorized to 
impose by existing laws : provided, that in the cities and 
towns in wluch a police justice has been or may hereafter 
be appointed or elected, the powers and jurisdiction] con- 
ferred by this act shall not be exercised by any other justice 
of such city or town, except when acting for and in the 
stead of the police justice, according to law. Id. § 2. 

§ 8. Any person convicted under the provisions of this 
act, shall have the right to appeal to the county or corpora- 
tion court ; and shall, unless let to bail, be committed by 
the justice to jail, until the neit term of such court, and 
the witnesses shall be recognized to appear at said court ; 
and the said justice shall return and file the papers with the 
clerk of said court, whether the appeal be applied for or 
not. Id. § 8. 

§ 4. The appeal shall be tried before said court without 
formal pleadings, in writing, and the accused shall be enti- 
tled to trial by a jury to be empanneled in the same way as 
in like cases originating in said court. Id. § 4 . 
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ABDUCTION— PAOK. 

Of white females, by a white person, ... 167-169 

ABOBTION— 

To piGdnoe or attempt to produce abortion, how pnniahed, 162 

AGOESSOBIES— 

When second in a dnel, deemed acoessoiy before the fact, 170-171 

Punishment of, before or after fact, ... 75 

Who exempt from punishment as accessories, - - 75 

Where they may be indicted, convicted and punished, - 75 

ACCOUNTS— 

Fraudulent Entries or omissions in, by officers and clerks, how 

punished, ...... 22S-224 

ACCUSED- 

To be allowed counsel, copy of indictment, and list of jurors, 275-276 
To be present at trial, - . - . - 276 

What done if he will not plead nor answer and do not confess, 276-277 
See Indictment or Other AcctteaUon, 
See TrM. 

ACQUITTAI^ 

Effect of former acquittal, . « - - - 78-81 

ADULTERATION— 

Of food or drink, drug or medicine, how punished, - 281 

ADULTEBY— 

Punishment for, ...... 121^122 

AFFIBMANOE OF DECISION— 

In a criminal case, ....•• 828 

AFFEAYS— 

What done with person engaged in, • « « 207 
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ALLEGATIOKB— taom. 

In indiotmentSy not zeqnired (o be pioTsd, may be omitted, 181 

ALLOWANCES BT OOUBTS- 

For gnaid of a jail, .-..-. 266 
For physiqian, and dothing of pxiaoner, and attendance and 

travel of witnesBes, ..... 267, 8, 9 

To Bherilf for exeontin^ prooees ont of his oonn^, - 2N69 

And for serrioe for which no Bpedflc compensation provided, 269 

Certificate of allowance, by whom and how made ont| - 270 

Claims not presented in dne time, disallowed, - - 272 

AMENDMENT— 

Of indictment or other acoosation, in case of misnomer, - 184-186 

ANIMALS— 

Fine for cmelty to horse or beast, . . • . ^ 125 

Poisoning of, punished, . - . . • 227 

APPEAL— 

Allowed person nnder recognizance to keep peace, - 207 

APPBOVEBS— 

Not admitted, * • 82 

ABM8— 

White person going armed may be required to give recogni- 
zance, ....... 207 

ABBAIGNMENT— 

When accnsed arraigned for felony, ... 274-276 

ABBEST OP JUDGMENT— 

In a criminal case ; when not allowed after yerdict, • 187-189 

ABBEST— 

By whom and when process of arrest issaed, - - 67-59- 

When officer may pnrsne accnsed into any county, - 59 

Person arrested ; before whom to be brought, - • 08-59 

Proceedmgs tdter arrest, ..... 60-65 
When process for arrest may be executed in any part of State, 59, 195 

To whom person arrested to be delivered, • . - 60, 169 

When admitted to bail ; proceedings thereon, - - S&-81» 196 

ABSON— 

Of murder in committing or attempting to commit araoni 154-165 
How punished, see Burmng^ . » . . 212-216 
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AfiSAITLT AKD BATTEBT— paob. 

Party ocnmmtted by jnstiloefl for, wh«n he may be diMluu^ecl, 67 

Order of discharge to be retomcd to derk of court, - 67 

ATTAIKDEB— 

Kot to work oorraption of blood, .... 74 

ATTEMPT— 

> 

To cominit an oif ence, how pnniBhed, ... 75-76 
On indictment for felony, accnaed may be oonTioted of at- 
tempt to commit it, ..... 818 

AtJTBEFOIS ACQUIT— 

Effect of fonner acquittal, - ... - 78-81 

Plea of , what it must shew, - ... - 78-80 

AUTBEPOIS CONVICT— 

Plea of, ..-.--. 79-80 

Judgment, if in fayor of prisoner, .... 80 

When allowed, ...... 60-61, 68 

By whom, ....... 60-64 

Bail piece to be delivered to bail ; its form, - - 68 

Justice, when to adjourn case, and how to proceed thereapon, 64-67 

When criminal arrested may be admitted to bail, • - 196' 

Proceedings thereon, ..... 196' 

BANK NOTES— 

Under five dollars prohibited, .... 251* 
Fine for issuing notes under five dollars. Who deemed issuer. 

How fine recovered, and to whom payable, - - 262* 

Private action given, ....•- 262" 

Penalties cumulative, ..... 252^ 

Act applicable to scrip as well as notes, ... 252-^ 

Act construed as remedial, ..... 258^ 

Attorney's fee in case of conviction under act, - - 269 

Larceny of bank notes, checks, ^kc, ... 219-222^ 

Forging coin or bank notes punished, ... 90-9Sf 

Embemement of bank notes by officers of the bank, - 228 

BENCH WABBANT- 

Ponnof, 198 

BENEFIT OF CLEEGT— 

Abolished, 74 

BETTING— 

Bee title Qam^^ and 248-260^ 

On elections, 24» 
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Ponidimantfor; proYiso, ..... 118-190 

BILL OF KXCKFTIONB— 

When bill of exoeptions may be taken, - - 817-819 

BILL OF BIGHTS— 

Dedantionof ri^ta made by the representatiTeB of thepeo^ 

pie of Yirginia, 16-19 

BODILY HUBT OE INJUBY— 

By any means cansing bodily injniy, how pnniahed, - 163 
Pnniflhment df drivers, Ac, of public oonyeyanoes, - 170 
On indictment for, what aocnaed may be convicted of, - 311 
Poniflhment of convict in penitential for inflicting bodily in- 
jury on officer or gaaid^ .... 149 

BBEAGH OF THE PEACE— 

Poniahment for refusing to assist officer in preserving the 

peace, or apprehenc£ig one for breach of it, • - 287 
Pimiahment of person disobeying order of justice to bring be* 

fore him a breaker of peace, .... 237-238 

Duty of conservator on complaint that a crime is intended, 205, 206 

Proceeding when accused appears, - - - - 206 

Bight of accused to appeal, - ... - 207 

Power of court thereupon, and when accused is oonmiitted, 207 

How he may be released, ..... 207 

Person going armed, when required to recognize, - - 207 

AfTray or thraats in presence of conservator, - - 207 

How recognizance taken to keep peace, . . • 102-103 

Terms of recognizance, ..... 102-103 

BBEAEING HOUSE OB VESSEL— 

How punished, 217-218 

BBIBEBY-- 

Bribes to officers ; for vote, opinion, Ac. - - - 234-235 

Bribes to officers to prevent service of process, or influence 

their opinion or decifiion, .... 235 

Bribery of commissioners, jurors, auditor, arbitrator or umpire, 236 
Giving or receiving rewud for voting at elections, how pun- 

iSied, - 266 

BBIDGES— 

Burning, punished, -.'..- 216 

Punishment for injuring, ..... 227 

BUGGEEY— 

How punished, ...... 124-125 



217 
217 
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BUEGLABY— 

PJLOX. 

Mnrder in TOmmitting or attempting to oominiL - - iri^irr 

Punishment for, - - , . . . xu«-xo» 

What constitutes it, in the night time, -11 

BUBNING— 

Dwelling-honse, jail or prison at night, - . . 91 9 91 « 

Bnming such house in the day, - - - . 214 

What not deemed a dwelling-house, ... 214 
Burning certain other houses, or piles of wood or stacks of 

wneat, Sco, --..., 21&-Si(i 

Burning a bridge, dam, d;c. or a vessel, - - . 216 

Settmg fire to fences, Ac, capable of spreading fire, - 2I6 

Intentionally setting fire to woods, - - . . 2I6 

Burning wiUx intent to injure insurer, - - , 216 

WilfuUy burning property with intent to injure owner, - 2I6 

BUBYINa THE DEAD— 

Dead body before coroner to be buried, - - . 70 

How expenses paid, --.... ^2 

CAPIAS— 

When it may issue, -----. 193-194 
Several may issue against same person, directed to officers of 

different counties, - - . , . ^^95 

What done with person arrested under, ... ^^95 

0A3NAL KNOWLEDGE— 

Of a female child, --.... ^66 

Taking and detaining a female for purpose of prostitution or 

concubinage, or to many or defile her, - - 167-169 

See also title Mape, 

challenge- 
To fight a duel, -----. 171-172 

Of jurors ; how tried, - - - - . 279-280 

Accused not allowed peremptoiy challenge, - . 252 

CHEATING— 

. Where intent to injure, defraud or cheat is required to const!. 

tute offence, what to allege in indictment, - . - 18I 

Winning by cheating or other fraud, how punished, - 249 

OHILDBEN— 

Taking or secreting a child with intent to extort money, how 

punished, ...... 165 

Carnal knowledge of a child, how pxmished, - . 166 

' Abduction of white female child, - - . . 167-169 

Taking or secreting a child fh>mthe person having lawful 

charge of such child, how punished, ... 222 
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CLERK OF FENrrENTUBT-- 

His duties, «.-.-.. 140-Ul 

CLERKS OF OOUBTS— 

Haldiig false entries, «ndng or altering reoordfl, . . 83S-'2S9 

How to send procen in criminal oases, . « • 195 

Posta^ to be paid by State, . . , . 195 

Daty in oases of onange of yenne, ... ao6 

Duly in case insane prisoner in asylum be restored to sanity, SOS 

Compensation in ormunal oases, - . - . 268-269 
Duty in certifying aUowanoes and issoing exeootion insvflh 

oases, -.--..- 269-270 
To issue venirs fatsUu^ .... 274, 890, 831 

Address of clerk to grand jury, - . . - 115-116 
Address of deric to jury before and after verdict, in case of 

felony, --.... 29i, 295, 296 

Address of derk to prisoner conyioted of f elony^ - • 810 

COIN— 

Foiging of, punished, ..... 90 

Having in possession, knowingly, forged ooin, - - 95 

OOlOnSSIONEBS IN OHANGEBT— 

Gonservators of the peace, - ... - 204 

Their powers and duties as such, .... 205-206 

COMMITMENT— 

When accused committed ; when recognized, - - 64 
Proceedings when accused fails to appear before Justioe, or if 

he is committed, ------ 64 

How to proceed in examination, .... 64-65 

When accused discharged, ----- 65 

Warrant of commitment, what it should set forth, - 66 
Party committed for misdemeanor, when to be discharged, 67 
When and to whom order discharging recogniiuuice or super- 
seding oommitment to be returned, - . . 67 

COMMITTEE— 

Of convict's estate in penitentiary, when and how ap- 
pointed, 19* 

Their duties and liabilities, - - - - - 134 
May sue and be sued, and have privilege of administrator to 

retain their own debt, ----- 134 

Maintenance for prisoner's wife and family, - - 134 

Wife to be allowed profits of estate, ... 194 

Account to be rendered by committee, . _ - 134 

Compensation for services, ----- 134 

How right to, forfeited, ----- 134 

Estate delivered to convict on his disdiarge, - - 134 
When it may be committed to sherilT, and when it may be 

sold, - ,^- 135 
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OOMMON GABBIEBS— 

Embezzlement by, how poiiished, ... 

OOMMON LAW— 

Offences, punished as prescribed by statnte, 

CONCEALED WEAPONS— 

Habitoal oarrying of, abont person, pmiished, 

Jury may infer habitual carrying, from circumstances, 

CONCEALINa— 



PAoa. 
223 



74 



130 
130 



A will, punished, ------ 

Concealing offences, punished, .... 

OONOUBINAGE- 

Taking a female child for, punished, ... 

OONSEBVATOBS OP THE PEACE— 

Who are : their powers and duties, - - . - 

Power to bind to good behaviour, - - - . 

Duty of, on complaint that crime is intended. 
Proceeding when accused appears, - - • - 

Bight of accused to appeal, - - . - • 

Power of court thereupon, and when accused is committed. 
Person going armed, when required to recognize, 
Affray or threats in presence of conservator, 
Proceedings when person suspected of retaiUng spirits without 

license, ------. 

How appointed for watering places, - - . 

Their jurisdiction at such places, . - . . 

Their power to make and publish regulations, 
Term of office, --.-.. 

Violation of regulations, cause for binding to keep peace, 
Policeman to be appointed ; his power same as constable, ex- 

oept as to civil process, - - - . . 

Oaths of conservator and policeman, ... 

CONSPIRACY— 

Of a free person to induce rebellion or insurrection ; how 

punished, - * - 

Convicts conspiring in penitentiary, ... 

CONSTITXJTION— 

Of the State, with preamble and bill of rights, 

CONTEMPTS— 
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238 
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205 
20S-206 
206 
207 
207 
207 
207 

208 
210 
210 
210 
210 
210 

211 
211 



265 

149 
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Cases in which courts and judges may punish for contempt, 239-241 
Limitation of such power wiuout a jury, and without a rule 

when party not present, - . . . 241 

When writ of error lies to judgment for contempt of court, 820 
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CONVICTION— ^AQ«' 

How accused may be convicted, . - - - 81-82 

On what evidence in certain cases, _ - - 83-84 
Pmushment for second conviction, - - - 86, 77, 88 

CONVICTS— 

Importing them contrary to law, how punished, - - 256 
In penitentiary, when buried by order of coroner, expense to 

be paid by State, ----- *12 

As to their estates ; when and how committee appointed, 134 

Duties and liabilitieB of committee, - - - 134 

May sue, be sued, and have certain privileges of administrator, 134 

Maintenance of convict's wife and family, - - 134 

Wife to be allowed profits of estate, - - - 134 

Account to be rendered by committee, - - - 134 

His compensation ; how foreited, - - - - 134 

Estate delivered to convict on his discharge, - - 134 

When estate may be committed to sheriff, - - 135 

When real estate may be sold, - - - - 135 

How treated in penitentiary, - - - - . 135-138 

Punishment for misbehavior, - - - - 137 

What may be allowed convict on his discharge, - - 138 

Rewards for those escaping, - - - - 144 
Convict guilty of specific offences, or conspiring to commit 

them, 1-^8 

Punishment for such offences, .... 149-50 

Convict not discharged pending prosecution, - - 149-60 
Nor sentenced to further imprisonment in addition to that 

prescribed, ---..- 149-50 
If convicted of other felony, to be sentenced as if discharged 

when he committed it, - - - - - 150 

Jurisdiction for trial of convicts in penitentiary, • 151 
When convict has been before sentenced, and not sentenced to 
additional time, to be reported to Circuit Court of Rich- 
mond, - ----- 151 

How the fact tried and convict sentenced, - - 151-152 

Offences committed in penitentiary , how charged and tried, 152-153 

No examining court in such case, • r - - 1^3 

Who a competent witness, ----- 153 

Proceedings in other respects, - - - - 153 

CORONERS— 

What coroner to act ; his warrant and summons to witnesses, 68, C9 

How warrant and summons executed, - . - 69 

Jury ; and their oath, ----- 69 

How witnesses compelled to attend, . . - 69-70 

How evidence taken, ----- 70 

Inquisition, - - - - - - - 70-71 

Return of inquisition, evidence, Ac, - - - 71 

Witnesses recognized, ----- 71 

Coroner to issue same process as a justice, - - 71 
When deceased a stranger, body to be buried ; how charges 

paid, ------- 72 

Coroner may require physician to attend inquest ; his com- 
pensation, ------ 72 

Penalty on coroner for failure of duty, - - - 72 
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OOROIXEBS— Continued-^ paoz. 

Inquest may be taken on Sunday, .... 73 

Fines on jnries smnmoned on inquests, ... 107 

COEPOBATIONS— 

Embezzlement by officers, .... 223 

Fraudulent entries or omissions by officers, in aocomits, - 223-224 
Proceedings a^nst corporations, when they fail to appear 

and plead m prosecutions, .... 200 

Expense of publication paid and taxed in costs, - - 200 

costs- 
How security for costs required of prosecutor; and if he 

fail to give it, how prosecution dismissed, - - 177-178 
Oosts of publication of process against corporation, how 

certified, paid and taxed, .... 200 

Allowance for guard of a jail, .... 266 

Allowance for physician, and clothing of prisoner, - 267 

For pay, &c. of witnesses, .... 2G7-268 

When prosecutor to pay witnesses, ... 2G8-269 

When treasury to pay, if there be no prosecutor, • 269 
Compensation to sheriif for executing process out of the 

county, ...... 269 

And for act for which no other compensation is allowed, 269 

By whom, and how certificate of allowance to be made, - 270 
Whole cost of prosecution certified, and execution issued 

therefor, 271-272 

Claims not presented in due time disallowed, - - 272 
Fees of attorney for Commonwealth, when not paid out of 

treasury, ...... 272 

No judgment for oosts against the Commonwealth, - 272 

COUNTS— 

When one count good and others faulty; judgment on 

against accused on general verdict of guilty, - - 312 

Court may instruct jury to disregard faulty count, - 312 

COUNTY POLICE— 

Courts may appoint and remove special police, - - 208 

Removal from county vacates office of police, - - 209 

Authority of police Umited to county, ... 209 

Evidence of official character, .... 209 

Power to apprehend and take before justice, and for what 

offences, ...... 209 

Duty of justice ; may bind to keep the peace, - • 209 

Oath to be taken by poUce, .... 209-210 

Expenses incurred, how defrayed, - - - 210 

Authority to require assistance, .... 210 

CBEDITING STUDENTS— 

Crediting students contrary to law, how punished, - 255 
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0BIME8 AND PUNISHMENTB— paox. 

Felony and miidamaanor dallned, ... 73 

No pmuahment of death except by etatate, - - 74 

Common law ofFencea punished aa prescribed by atatnie, 74 

No benefit of clergy, ..... 74 

Distinction between mnrder and petit treason abolished, 74 

Bnicide and attainder not to work oormption of blood, - 74 

CommisBion of felony not to stay or merge any civil remedy, 74 

As to principals in second degree and aooessories in felony, 74 

Who exempt from ptmishment as accessories, - - 75 

Where accessories may be indicted, conyicted and pnniahed, 75 

Attempts to commit olfences, how ponished, • - 75-76 

Limitation of prosecutions, .... 76 
Where offences prosecnted: when committed without the 

State, 77-78 

When committed on the bomidary of two counties, - 78 
Where offence committed in one, and death ensae in another 

cdtmty, prosecution may be in either, - • 78 

Effect of former acquittal, .... 78-81 
Person acquitted on certain grounds may be again pat on 

trial, -...--- 81 
How accused may be oouTicted ; on what eridence in cer- 

taincases, 81-82, 8»-«4 

How term of imprisonment or amount of fine fixed, - 84-85 

Punishment in cases of second conviction, - - 86-87 
When punishment to commence where person convicted of 

two or more offences, ... - 87 

As to crimes by convicts, see Convicts^ and - - 149-153 

CBIMINAL OHABGES— 

See titie Cb«^, and 266-27S 

CUBBENOT— 

Issuinff, paying or receiving a note or security to create a cir- 
culating medium, how punished, ... 251 
Fine for bringing into this State or passing note less than $5, 251 
Laws construed as remedial, .... 252 
Act applicable to scrip as well as note, ... 252-253 

CUBSINO-- 

Fine for, 125 

CUTTING— 

With intent to kill, Ac, how punished, - - • 163 

In oonmiitting or attempting to commit felony, - - 164 

DEAD BODY— 

Punishment for disinterring or displacing from vault or burial 

place, -...--- 125 

How buried and expenses of burial paid, - - - 72 

death- 
How and where homicide prosecuted and punished, if death 

occur without the State, - - - - 161 
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And where homicide prosecnted, if mortal wound inflicted 

without and death occur within the State, - - 170 

No puniahment by death except by statute, - - 74 

OiFencea punishable with death are felonies, - - 78 

Bentenoe of death ; how executed in public or in private, 828-824 

How certified, 824-326 

As to jurisdiction where death occurs in one county or town 

from a cause whidi happened in another, - - 78 

DECEIT-- 

Obtaining money or other thing by false pretences, how pun- 
ished, - - . - - . - 224-226 
Winning by cheating or other fraud, . . • 249 

DEMURREB— 

Party may be convifsted of felony, on demurrer, - - 81-82 

Judgment against prosecution on demurrer not final, ' - 81 

Nature of general demurrer to indictment for felony ; what 
judgment to be entered against defendant on such de- 
murrer, --..--- 82 
If in misdemeanors demurrer to indictment is oyerruled, how 

demurrer treated ; finality of judgment, - - 82 

Oourt may permit party to withdraw demurrer to indictment 

for felony or misdemeanor, and plead, - - . 82 

Judgment on demurrer to plea in abatement, - - 83 

Same defects may be taken advantage of on general as on spe- 
cial demurrer, ------ 188 

What defects may be taken advantage of on demurrer, 187-191, 201-3 

DESTBOYING— 

Punishment for destroying unborn child, - - -' 1^2 

For destroying wiU, 224 

For destroying ship or vessel, or other property, - - 227 

For destroying record, - . - - - 239 

DISCHARGE OF ACCUSED— 

By a justice, ...--- 65 

In circuit court, for want of indictment, - - 191 

After three terms without trial, - . • - 815 

DISCONTINUANOE— 

What is no discontinuance of a criminal prosecution, - 198 

DISEASED PBOYISIONS— 

Penalty for selling, 230 

DISTUBBEBS OF PEACE— 

What done with them, 205-207 
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DSUNKEM19ESS- piox. 

Fine tfaeraf or, 125 

DUELIilNa^ 

By pieTioos agreement in this State, being engaged in fatal 
duel out of the State; how and where prosecuted and 
punished, .--... 170 

For being engaged in a duel when death does not ooour, - 171 

Or for accepting or carrying a challenge or advising a duel, 171-172 
Plea of former conviction or aoquittid, - - - 172 

For posting or upbraiding another for not being engaged in a 

duel, ....... 172 

Duty of justioe having cause to suspect a duel is about to be 

fought, ....... 173 

DWELLING-HOUSE— 

Burning it at night, how punished, - - - 312-213 

In day-time, ---.--- 214 

¥^hat not deemed dwelling-house, ... 214 

Entering with intent to commit robbery, rape or murder, 217-218 

Same act with intent to commit larceny, - - - 217, 218 

ELECTIONS— 

Giving or receiving reward for voting, how punished, - 256 

Penal^fr for betting on elections, .... 24U 

EMBEZZLEMENT— 

By officers of State or of corporations, or others, how pun- 
ished, 223 

By a carrier or other person, .... 233 

"^TAiat sufficient indictment, .... - 180 

ENTEBING A HOUSE OB VESSEL— 

With intent to oonmiit robbery, rape or murder, when punifih- 

able, 217-218 

Same act with intent to commit larceny, - - - 218 

EBBOBS— 

See tiUe Writ of Error, and - - - - - 317-323 

ESCAPE— 

Aiding escape of prisoners, - . . . . 236 

Officer permitting escape of prisoner, convicted or not, - 236 

Prisoner escaping from jail, if convicted, or if not, - 237 

For refusing to assist officer in a case of escape, - - 237 

Beward for convict escaping from penitentiary, - - 144 

Puniidiment of convict escaping or attempting to escape, 149 

EVIDENCE— 

On what evidence accused may be convicted, in certain cases, 8^-84 
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£YID£N0£^C<mtt7it«^— P^ai. 

Statement made by aeorued as a witneas not to be gi^en in 

evidence against him, . . - . . 84 

EXAMINATION— 

Before justice ; when to adjourn case, and how to proceed 

thereupon, ------ 64 

Proceedings when accused fails to appear, or if he was com- 
mitted, - - 64 

How justice to proceed in examination, - - - 64, 65 

When to discharge accused, ----- 65-66 

What to do when there is sufficient cause to charge him, - 66 

Becognizances certified to clerk of court, - - - 66 

Justice may associate other justices with him, - - 66-67 
Party committed for misdemeanor, in certain cases to be dis- 

charced, ------- 67 

When and to whom order discharging recognizance or super- 
seding commitment to be returned, ... 67 

EXCEPTIONS— 

When bill of exceptions maybe taken, in criminal case or pro- 
ceeding for contempt, . . - . . 317-319 

EXECUTION OF PROCESS— 

Officers and others refusing to execute or aid in executing 

process, ------. 237 

EXTORTING MONEY— 

By threatening injury to character, ftc., or to accuse of 

offence, ...... 165 

Taking or secreting child with intent to extort money, how 

punished, -..-.. 165 

EXTORTION— 

Fraudulently issuing fee bill for more than is allowed by 

Uw, 238 

FALSE ENTRIES— 

Punished, .----.- 238 

FALSE PRETENCES— 

Obtaining money or other thing by, how punished, . 224-226 

FARO BANK— 

Punishment for keeping or permitting faro and other gam- 

ing tables; and Uioso aiding them, - . . 243-245 

Betting at such table, .... - 245 

FEES— 

Extortion or fraudulently issuing fee bills for more than is 

allowed by Uw, .... - 238 
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Of attorney for Oommonwealth in criminal oonTiotiona, - 253 

No fee to such attorney payable out of treasoxy, unless 

expressly proTidedy ..... 272 

FELONY— ^ 

Definition of, ...... 73 

See title for eaoh partienlar species of felony. 

Attainder of felony not to work cormption of blood, - 74 
Commission of felony not to stay or merge oiTil remedy, 74 
As to principals in second degree and accessories in felony, 74 
On presentment of felony, if party not arrested, how war- 
rant iasned, and proceedings thereon, - . 192-193 
Where trial to be, - - - . , 278-274 
Within what time a charge of felony most be tried, see 

title Trial, and 274, 815 



Limitation of prosecntion for, .... 7$ 

How amonnt of fine in cases of misdemeanor fixed, - 85 

How sentence of imprisonment for fine executed, - 326 
How persons released from imprisonment under eapia* pro 

flne^ ---.--- 826 
Fieri faeias may be issued for, .... 326-327 

Fines on jurors summoned on inquests, ... $9 
No fine imposed, unless party present, or has failed to 

appear on seryice of a rule, .... iqj 

FOBCE— 

Obstructing justice by threats or force, ... 242 

FOBFETTUBE— 

Limitation of prosecution for, .... 7$ 

FORGEBT— 

Forging records, how punished, - • • - - 89-90 

Forging, or keepina an instrument for forging a seal, - 90 

Forgery of coin or bank notes, .... 90-91 

Maung or having in possession anything designed for forging 

any writing, ...... 92 

Forcing writings not specified, .... 92-94 

Having in possession. Knowingly, forged coin or bank notes ; 
or selling, exchanginff or delivering them, to enable an- 
other to utter or employ them as true, . - 95-98 
Search warrant for counterfeit coin, forged bank notes, ^kc 259 
What sufficient indictment, - - - - 179 

FOBMEB ACQUITTAL— 

What acquittal shall, and what shall not be a bar, . 78-81 

FOBNIOATION— 

Punishment for, . , • 121-122 
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FRAUDULENT ENTBIES— 

In aoooimts by ofELoezs, how pimished, 

FEEE NEGEOES— 



PAOB. 

288-289 



Bemainizig in the State, or broncht gito it contrary to law, 253, 254 
Proceedings against them, and against persons bringing 

them, ....... 258,254 



248-244 
245 

245-247 
247 
247 
248 

248 

249 

249 

249 

249-250 

249-260 

250 

88 

259 



207 



GAMINa— 

Punishment for keeping or permitting faro bank and other 
gaming tables, . . . . • . 

Those aiding them as doorkeepers, 

Betting at such table, or losing $20 at aay game, . 

Gaming by negroes, or white person with them. 

Permitting gaming by tavern keeper, 

His biowledge of it, when presmned, . , 

Tavern keeper, Ac., hiring to another any out-honse, &0; 
for gaming purposes, .... 

Winning by cheating or other fraud. 

Betting on elections, .... 

Buying, selling or transferring lottery tickets. 

Punishment for being connected with lotteries or rafOles, 

Or for buying or selling tickets. 

Money drawn or proposed to be drawn in such lottery for- 
feited, .•••.. 

Person prosecuted for gaming incompetent to testify, 

Gaming apparatus, &c., may be taken under search warrant, 

GOING ARMED— 

What done with person who goes armed, . 

GOOD BEHAVIOR— 

Who may require security for, .... 205-206 

GRAND JURIES— 

For county and corporation courts ; may be summoned to any 

term, ....... 108 

How selected ; list of to be furnished derk ; duty of clerk ; 

how grand jury formed, . . . 108-109, 829 

List of grand jurors to be placed in officer's hands ; duty of 

officer, ....*.• 109 

Who qualified ; number summoned and necessary to con- 
stitute grand jury, .... 109-110, 111 

Oath of foreman and others of the jury, . . . 111-112 

Charge to be given them, ..... 113 

Duties of grand jury, ..... 118 

How indictment to be found, &o, .... 113 

What to be presented, and what not, . , . 118 

Indictment ignored may be sent to another grand jury, . 118 

How many to concur in indictment, . • . 118 

When another foreman or grand juror may be sworn, . 114 

When another jury summoned, .... 114-115 

Penalties on jurors and officers of court, . . . 116 

Address of clerk to grand jury, .... 115-116 

Record of finding, « * • ^ • « 116 
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GBAND LABCEKT— paox. 

See title Larceny^ ...... 217-224 

Jury may reduce offence to leas grade, . . . dn 

GUABDS— 

For prisoners ; roles for their employment, • . 266, 325 

Of&cer and guard to be privileged from arrest, . . 326 

Allowances for guarding jails, .... 266 
Interior guard at penitentiary ; how appointed, dismissed and 

paid, .•.•..« 142 

Their oaths, . • . . . . 142 
Guards for convicts employed on public property or grounds ; 

how detailed ; their compensation, . . . 144 



HEALTH-^ 

Selling unwholesome provisions, or fraudulently adulterating 
food or medicine, now punished. 



230 



HOMICIDE- 

Definition and punishment of murder, . . . 154-156 

Punishment for manslaughter, .... 160 

How and where prosecuted and punished, if death occur with- 
out the State, ...... 161 

When prisoner may be found guilty of offence of inferior de- 
gree to that cheurged, . . .311, 312 
Effect thereof, and proceedings, . . .311, 312 

HOBSE— 

Larceny of, how punished, ..... 219 

HOUSE-BBEAKING— 

Entering with intent to commit robbery, rape or murder, 217-218 

Same act with intent to commit larceny, , . 218 

HOUSE OF IliL-FAME— 

Keeping it, fined, ...... 123 

niPOETATION— 

Punishment for importing convicts, . . . 256 

Importation of slaves protubited, .... 256 

IMPRISONMENT— 

Murder by, how punished, ..... 154 

How term of imprisonment fixed, .... 84 

When accused, if not indicted, to be discharged, . • 191 

How sentence executed, . . * . . 826 

How imprisonment for fine, ..... 326 

How person in such case may be released, . . . 326 

Fieri facias may be issued, ..... 326-327 

INCESTUOUS marriages- 
How punished, •••••• 118-121 
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INDIANS— PAOB. 

Oriminal proceedings against them, or one of Indian descent, 101 

INDICTMENT OR OTHEB ACCUSATION— 

How many of the grand jniy must concur in an indictment, 118 
Indictment ignored, may be sent to another grand jury, . 113-114 
Form of prosecution ; when information to be filed, . 174-175 
Case in which there is a prosecutor's name at foot of indict- 
ment, ....... 177 

Prosecutor may be required to give security for costs, . 177, 178 
What sufficient in indictment or accusation for perjury or su- 
bornation of perjury, . . . , . 178 
For embezzling, ...... 179 

For forgery, Ac, .... . . 180 

Where intent to injure, defraud or cheat is required to consti- 
tute offence, what to allege, . . . . 181 

Allegations not required to be proved, may be omitted, . 181 

What defects not to vitiate, before or after verdict, . 181-189 

When accused, if not indicted, to be discharged, . . 191 
When not indicted on account of insanity, how sent to lunatic 

asylum, ....*.. 192 

On presentment, indictment or information of felony, if 
party not arrested, how warrant issued, and proceedings 

thereon, ....... 192-198 

When and what process issues in other cases to answer, . 194 

To whom process directed, ... . 195 

Several of such processes may issue at same time, . 195 

How to be sent by clerk, ..... 195 

Postage to be paid by State, .... 195 

Process of arrest may be executed in any part of State, . 195 

To whom person arrested to be delivered, . • . 196 

When he is to be admitted to bail, .... 196 

Proceedings thereon, • . . . . 196 

When no information to be filed, but summons to issue, . 196 
In prosecution for certain offences against public policy or the 

tax laws, how process to issue and be proceeded with, 197 

For violating police laws relating to slaves, how, . . 197 

Defects of form, not to prevent judgment, . . 197-198 

Process in certain prosecutions for misdemeanors, . 198 

When judgment of outlawry rendered or corrected, Ac. . 198-199 

What judgment in outlawry, .... 200 

Proceedings against corporations failing to appear and plead, 200 
Expense of publication, how certified, paid and taxed in 

coste, 200 

When several counts, instruction of court as to faulty 

count, ....... 812 

What done, if general verdict of guilty be found, . 812 

When verdict finds accused guilty only in part, . . 808 

Accused allowed copy of indictment, . . . 275-276 

Arraignment of prisoner under indictment; form of , • 274-275 
What done, if he will not plead or answer to indictment, 

and do not confess, ..... 276-277 

Several indicted jointly, how tried, . . . 803 

What jury to find on indictment for murder, . . 809-810 
In what cases jury may find accused guilty of offence of infe- 
rior degree to that charged, effect ti^ereof and proceedings 

thereon, ....... 811-312 

When accused discharged from prosecution for felony, . 815 
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nOTOBMATIOK— p^ox. 

Bee title Indictment or Other AecusiUionn 



INJUBIES— 



170 
227 
227 
227-228 
228 



By driTeiB, Ac in public oonTeyanoefi, how puiubhed, 
To property, ...... 

To canals, railroads, bridges, &o. 

To monmnents or comer trees. 

To public buildings, grounds and other property, 

To trees in public grounds, or to fences and herbage of such 

grounds, ...... 229 

INQUEST— 

What coroner to act His warrant ; summons to witnesses, 68 
How warrant and summons executed. Jury formed, and their 

oatii, ....... 69 

How witnesses compelled to attend ; how evidence taken, 69 
Inquisition, ,.•..'« 70-71 

Inquisition, evidence, Ac. returned ; witnesses recognized, 71 

Coroner to issue same process as a justice, . . 71 
When deceased a stranger, body to be buried ; expenses of, 

how paid, ...*•. 72 
Coroner may require physicians to attend inquest ; their com* 

pensation, ...... 72 

Penalty on coroner for failure of duty, ... 72 

Inquest may be taken on Sunday, . • • . 78 

INSANITY— 

Insane person not to be tried for criminal offence, , 304 

If criminal not indicted on account of insanity, what proceed- 
ings to be had, ...... 192 

Proceedings on trial to show insanity ; if criminal insane, not 

to be tried ; to be sent to a lunatic asylum, . • S04 

If prisoner be acquitted by reason of insanity, he maybe sent 

to asylum, .....'. 305 

INSPECTION— 

Inspector of tobacco issuing false receipts, how punished, 255 

INSUBED BUILDINGS, SHIPS, Em— 

Bunung insured buildings punished, . • . 216 

Destroying or injuring insured ships, or goods aboard, . 227 



INSUBBEOTION- 

Conspiring with another to incite colored population to make 

insurrection, how punished, .... 265 

When sentence of death to be, • . . . 328 



INTENT TO INJURE— 

What suflOicient indictment, . • . • • 181 



INDEX. 361 

INTENT TO COMMIT CRIME-- 

How proceeded against, . . • • . 205-206 

INVOLUNTABY MANSLAUGHTER— 

By a free person, pxmiBhed as a misdemeanor, . . 160 

JUDGMENT— 

When judgment for fine may be rendered by default ; if fine 

not fixed by law, how assessed, . . 197 



JURIES— 



236 

239 

69 

277-278 

277 

278 

279 

279-280 

280-291 



Bribery punished, . . • . 

Summoning or procuring juror to act partially. 
Before coroners ; their oath, • 

For trial of criminals, how summoned. 
Their qualifications. 
Fine for not attending. 
When not tried at first term, another Tenire, 
Challenge for the Commonwealth, . 
What good cause for challenge of juror, 
When challenge to be made ; court to judge of its sufficiency, 279-280 
Juror may be examined on his voir dire touching his qualifi- 
cations, . . ..... 280-281 

Certain opinions disqualify in certain cases, . . 292 

How x>anel completed, ..... 292-203 

Accused has no peremptory challenge, but may strike off names, 293 
When summoned from another county, . . . 297 

Pay of the jury, ...... 297 

When kept together, to be boarded, . . . 298-302 

What separation of jury, or other impropriety, sufficient to 

set aside yerdict, ..... 298-299 

New juror sworn in place of one disabled, . . 802 

Venires where seyeral are indicted jointly, . . 303 

How they may jointly strike names from panel, . . 803 

Venire summoned for all may be used for one, and soyeral 

venire facias for each of others, . . . 303-304 

In what case jury may find accused guilty of offence of inferior 

degree to that charged^ .... 311-312 

Effect Uiereof and proceedings thereon, . . . 311-312 

When jury agree as to some of the accused, and disagree as to 

others, ....... 313-314 

Fines on jurors summoned on inquests, ... 69 

Form of swearing jury in case of felony, > . . 293-294 

Address of clerk to jury before and after verdict, 294, 295, 296 

Form of verdict in case of felony, . . • 295-296 

JURISDICTION— 

In what county or ooxporation prosecution for offences may be, 77-78 
When committed on boundaiy of two counties, either has ju- 
risdiction, ...... 78 

If crime committed in one and death ensue in another, each 

has jurisdiction, • • • • • 78 
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JUSTIGES OF THE PEAGE— 

Duty of jnstioe haTing oanse to snspect a duel. 
Their powezs and datiea as conaeryaton of the peace. 
See tide Arrests, • . * • - 

See title ^aa, 

See title Examination, • • • • 



173 

205-207 

67-67 

60-63 

64-67 



KIDNAPPING— 

If a free pezaon sell a free person as a slave, how punished, 169-170 



EILLINa- 

Willful, premeditated killing, how punished, • 

Punishment for shooting, &o. with intent to kill, 
Gonyiot in penitentiuy for killing officer or guard, 

LARCENY— 

As to breaking and entering a house with intent to commit, 
Grand and petit larceny, . . . « . 

Stealing writings or books of accounts ; how value thereof es- 
timated, ...... 

Larceny may be of things fixed to the freehold. 

Taking or secreting a child, . . • • 

Stealing a slave, ...... 

Beoeivinff stolen goods deemed larceny ; ween and how prose- 

cuieciy • . • . . • • 

Embezzlement by officers or other persons, 
Fraudulent entries in accounts by officers and clerks. 
Taking or selling planted oysters. 
Obtaining money by false pretences. 
Limitation of prosecution for petit larceny, 
What done, if person before sentenced for like offence. 
When grade of offence may be reduced. 
Search for stolen property by special county police. 
Larceny of a horse, mule or jackass ; how punished, 

LASCnnOUSNESS— 

Fine for, ....... 



LEWDNESS— 

Punishment for, 



LIMITATION— 

Of prosecutions, ...... 

When criminal discharged if not prosecuted, 

LIQUOBS— 

What done with person suspected of retailing liquors without 
license, . . . . ' . 

LOTTEBIES— 

Baying, selling or transferring tickets, prohibited, 



154-155 
163 
U9 



217, 218 
219 

219-222 
222 
222 
222 

223 

223 

223-224 

224 

224-^26 

76 

88 

267 

209 

219 



122-123 



122-123 



76 
315 



208 



249 



I 
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LOTTEBIES— C7<m&niM(f— paob. 

Pnniflhinent for being oonneoted with lotteries or raffles, 249-250 
Or for bnying or selling tickets, • . . . 250 
Money drawn or proposed to be drawn in'^sadh lottery, for- 
feited, 250-251 

LUNATIO ASYLUMS— 

When prisoners on trial are remanded for insanitn^ to asylnms, 804-805 
When reoovered, how remanded to take his trial, 305 

If jnry aoqnit becansa he is insane, to be sent to asylum, 805 

LYING IN WAIT— 

Murder by, how ptmished, • . • . . 154 

MAIM— 

V 

Punishment for shooting with intent to maim, • , 163 

MANSLAUGHTEB— 

How pniyahed, ...... 160 

How and where prosecnted and pnnished if death oocor with- 
out the State, 161 

On what indictment aoonsed may be eonyicted of involnntary 

nuuQslanghter, ...... 311 

MABBUGES— 

Abdnctinj; female with intent to marry her, or cause her to be 

married, punished, ..... 167 

White person marrying when former husband or wife is living ; 

proviso, ....... 118-120 

Marriage within prohibited degrees punished, • . 120 

Issuing license or celebrating marriage contraiy to law, . 120, 121 
Adultery and lewdness, . . . « . 121-123 

White person marrying a negro, or celebrating such marriage, 123 

MEDICINES— 

Punishment for administering drug or medicine to produce 

abortion, •••... 162 

Adulterating them, punished, .... 230 

MEBGEB— 

Commission of felony does not merge civil remedy, . 74 

MISCABBIAGE— 

To produce or attempt to produce miscarriage, how pun- 
ished, ....... 162 

MISDEMEANOBS— 

Defined, ....... 73 

Attempt to commit^ how punished, .... 75-76 
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m 

mSDJMRA:SOBS— Continued^ pios. 

See title Crimes and Punishment^ • . . . 73--88 
Bee title for each partieiilar offenoe« 

limitation of prosecntion for, .... 76 
Party oommitted by a justice for misdemeanors, in what cases 

to be discharged, ..... 67 

Order of discharge to be returned to clerk, . . 67 

What is the process in certain prosecutions for, . . 196-197 

Writ of error to judgment for, .... 320 

MISPEISION OF TKEASON— 

Of what it consists; how punished, . . . 264 

MONUMENTS— 

Injuries to, punished, ..... 227-228 

Bemoval of, punished, ..... 227-228 

MOBALS OP YOUTH— 

Print, picture, figure, &o., tending to corrupt; how far pun- 
ished, ...*... 123 
What may be done under search warrant, . . 259 

MULE— 

Larceny of mule or jackass, how punished, • 219 

MUHDEB— 

Definition and punishment of * ^murder," . . 154-159 

How and where prosecuted and punished, if death occur with- 
out the State, ...... 161 

Or death in one county, the olFence having been committed in 

another, ....... 78 

Breaking or entering a house or vessel, with intent to commit 

murder, ....... 217-218 

See title Duelling, 

What jury to find on indictment for murder, . . 809-810 

If guilt confessed, duty of court, . . . . 810 

OBSCENE BOOKS— 

Punishment for book or language, . . . . 123 

What may be done under search warrant, . . . 259 

OBSTBUOTING JUSTICE— 

Intimidating judge, justice, juror, or witness, by threats or 

force, ....... 242 

OFFICEBS— 

Embezzlement by State officers or officers of corporations, how 

punished, ...... 223 

Fraudulent entries or omissions by officers, . . 223 

As to bribery, ...... 285, 286 

Befusing to execute lawful process, . . • 237 
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Extortion, or frandiilently 

lowed, 
Oompensation in oximinal 



fee bills for more than al- 



288 
266-272 



OUTLA'WET— 

"When jn^gment to be rendered, or corrected, Ac. 
"What is the Judgment, 



198-199 
200 



tion 



PENITENTIABT— 

Sentence to penitentiaiy, how and when ezecnted. 
Property attiu^ed to penitentiazy, in whose custody it' is, 
When prisoners to be employed oat of enclosure, • 
United States prisoners may be imprisoned in, 
Tenns of such imprisonment, . • 

Committee of Legislature to report condition of instiia' 

annually, • 

Governor to prescribe roles for its management, 
Boles to be posted in prison, 
Beoord of oonviction and register to be kept, 

OUMMll'mi OV OOHTZOXB— 

When and how Armimitf^ appointed to take care of o<»iTiot*8 

property, . • . • . 

Dnties and liabilities of committee, 
Maintenance for conyiot's wife and family. 
When estate may be tx>mmitted to sheriif , 
When real estate may be sold, • • 

Tbxjltmiiit of CkmyzoTs — 

Personal treatment, . . • • 

Social interooorse; to sign roles, 
How to be employed and instrocted. 
Separation of sexes, .... 
Clothing, ...••• 
Labor, and social interooorse, • • 

Hiring ont of oonyicts, . . . • 

Their diet; how changed, . . * • 

Accoxmts for diet, how certified to Auditor, 
Washing and white-washing, « 
Hoots and time of labor, .... 
Time and conditions of visiting prison, • 
When allowed to walk or work m Tard, • 
Convicts reqoired to work on public groonds, 
Convicts to be looked in cells at night, Ac., separately, 
Poniflhment for misbehavior, . • 

What allowed them on their discharge, • 

SuBoxoH AMD Hospital; Yxuxobs — 

Duty of Borgeon, • • • « • 

When absent, who to take his place, • . • 

Hospital; book kept therein, 
Report of condition of hospital, . 
Who may visit penitentiaxy, « 
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182 
183 
188 
188 

188 
188 
183 
184 



Quorum of board; their geMnd duties,. 



184 
184 
184 
185 

185 



185 
135 
185 
185 
185 
186 
187 
186 
136 
136 
186 
186 
186 
187 
187 
187 
188 
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FENITEMTUBT— Dnaovou— OmliiMMd— pais. 

Power of board inyestigattiig aay matter ordered by the 

Goremor, ...... 139-140 

Two of them to attend to taking inyentories, • • 140 

Annual report of board, • . • . . • 140 

OuoK or Pkhxtemtzabt— 

HisdntieB, 140-141 

SuvmBXHTXHDINT AMD A88ZBTA1TT»— 

His reddenoe ; fuel allowed him, ... - 141 
His general powers and duties, and the powers and dnties 

of hia aasisUuits, 141,148 

Power to appoint aasistanta, . - - . 142 

Their oaths and those of interior guard, - - . 142 

Dnties of soldiers stationed at penitentiary, - - 142 

Authority to keep and use arms against prisoners, - 142 
When to deliver goods, dtc., to general agent, or sell them 

at penitentiary, ..... 142-143 

To have work done for lunatic asylums, . - . 143 

And account therefor, . - - . . 143 
To render annually general account to the board; to be 

examined by them and reported, ... 143-144 

May contract for employment of oonviots, - . 147 

May establish system of tasking the oonviotB, - . 147 

Allowance of overstint, ..... 147-143 

GUABDS ; BeWABDS lOB ESOAPBS— 

Ghiards from public guard; dufy, - - - . 144 

Detail to guard prisoners engaged on public grounds, - 144 

Interior guard; now appointed dismissed and paid, . 144 

Bewards for prisoners escaping, .... 144 

How paid, 144-145 

QxNSBAii AomT — 

His duties as storekeeper and agent, ... x4S 

Liability of self and sureties, .... 145 

To pur<mase materials, ^. .... 145 

To pay balances in his hands to order of the board, - 145 

Quf^rly and annual accounts to be settled, . . 146-147 

May carry on mercantile business, ' - . - 147 
Goods and money in his hands to be transferred to his 

successor, ...... 147 

Obdceb bt Oontxots — 

Oonvict guilty of specific offences or conspiring to com. 

mit them, ...... 149 

Punishment for such offences, .... 149-150 

GonTict not discharged pending prosecution, - - 150 
Nor sentenced to further imprisonment in addition to that 

prescribed, ...... 250 

If convicted of other felony, to be sentenced as if he 

were discharged when he committed it, . . 150 

JtTDIOIAIi PBOGXEDINaB AOAINBT OoNTIOTS — 

Jurisdiction for trial of convicts in penitentiary, . 151 
"When convict has been before sentenced to penitentiary 
and not sentenced to additional teim of confinement 

therefor, to be reported to Oirouit Goort of Btohmond, 151 
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FENITENTIABT— JuDzoxAL Piu)0Bn>iH08 AOAnrav Gontiots— G^n- 

Unued— pioa. 

How the fact tried and conviot sentenoed, • - 151-152 
Offenoes cominitted in penitentiary, how charged and tried, 152-158 

Ko examining court in snch case, - - - 158 

Who competent witnesses, .... 158 

Proceedings in other respects, .... 153 

PEBJUBT— 

Defined ; punishment for committing or prooniing it, - 281-238 

Limitation of prosecation for, .... 76 
What snffioient in indictment for perjnzy or snbomation of 

perjniy, ..-.--- 178 

Persons goiltj of, incompetent as witnesses, . • 88 

PETIT LABOENT— 

See tiUe Zoremy, 217-224 

PETIT TREASON— 

Distinction between it and murder abolished, • . . 74 

Pnniahed as mnrder, ^ . . . - . 74 

PLEADINGS— 

Plea of outrefaiB acquit; effect of, ... 78-80 
What sach plea must ehew ..... 79 
Plea of autrefois eorwict; judgment, if in favor of prisoner, 80 
On failure to plead, in certain cases, court may enter judg- 
ment against party as if he had confessed, - - 197 
When plea of not guilty entered for accused, - - 278-277 

POISONING— 

Murder by, •--..-. 154 

If poisoned in, and die out of the State, how punished, - 161 

Administering or attempting to poison, how punished, - 161 

For poisoning cattle, horses or beasts, how punished, - 227 

POUOE— 

County courts may appoint and remove special police, - 208 

Removal from county vacates office of polioe, - - 209 

Authority of polioe limited to county, ... 209 

Evidence of official character, .... 209 

Power to apprehend, and for what offences, - - 209 

Dufy of justice ; may bind to keep the peace, - - 209 

Oath to be taken by polioe, ..... 209-210 

Their compensation, ..... 210 

Expenses incurred, how defrayed, - . • . 210 

Authority to require aid, ..... 21O 

Fob W^tkbiro Placbs— 

Oonservator of peace at watezing places, how appointed ; his 

jurisdiction, ..--.- 210 

His power to make and publish regulations, • m 210 
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POLIGE— Fos WAxnoio ThAomt-^Chn timi i i ■ vmb. 

His term of oilloe, -....' 210 

ViolAtioii of hia regnlajiniw, oame for hindEiig to katp 

peace, ------- 210 

Polioeinan to be appointed, .... 211 

His power same as oonatable, - - . . 211 

Except as to dyil proceaa, - - - - . sil 

Oaths of conserrator and policeman, ... 211 

PBESENTMEMTH— 

What to be presented by grand Jozies, ... us 
How many to cononr, -'.... 112 
ICay be on information of their own body, - - 118 
Karnes of jarors or witnesses on whose informaftioii present- 
ment, to be written thereon, .... us 
See title IndiOmefa or Other Aeeusation^ . . - 174-SOO 

PBIBONEBS- 

Aiding their escape, ponished, - . . . 233 

Officer permitting escape of prisoner, convicted or not, - SS6 

Of a prisoner escaping from a jail, if convicted or not» - 2S7 

For refusing to asaist officer in a case of escape, - - 287 
Allowances for clothing prisoners and for physicians attending 

them, ....... 267 

BeeUiiBFenUenUary, 18S-16S 

United States prisanezs may be imprisoned in penitentiazy ; 

terms, -.---.. 188 

PBOOEEDmOS AGAINST GOKVICTS— 

OonTict guilty of spedilo offences, or conspiring to ocmmit 

them, - - - - . . - 149 
Pnnishment for Boch offences, - . . - li9-160 
Conyict not discharged pending proseoation, - - liO 
Nor sentenced to farther imprisonment in addition to that pre- 
scribed, ---..-. 150 
If oonTicted of other felony, to be sentenced as if disohaiged 

when he committed it, - - - - - 150 

Jurisdiction for trial of conyiots in penitentiary, - - 151 
When before sentenced, how additional term for second oon- 

Yiction imposed, ..... 151 

How the fact tried and convict sentenced, - - 151-158 

Offences committed in penitentiary, how charged and tried, 152-168 

No examining court in such case, . - . . 158 

Who a competent witness, . - . . - 153 

Proceedings in other respects, .... 153 

PBOOEEDINQS IN OBIMINAL OASES— 

Against an Indian or one of Indian descent, - - 101 

Smnmons to witnesses ; penalties for not attendiBg, - 101-lOS 

BXGOOHXZANGIB— • YAiOB. 

When and how taken ; their condition, - - • 108-108 

For insane person, minor, slave or mazried woman, - 108 

Aeoognizanoe taken ont of conzti ... 108-104 
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raOOEEDINOS IN GBIMINAL OASES— BxoooKiZAMCi£h-£W- 

Unudd — PAOF. 

'Where to be sent, ..... 103-104 

Where default recorded, and process thereupon, - 104 

Snrefy discharged on payment into court, - 105 

How penally remitted in whole or in part, - - 105 
Defects in fonn, in action, Ao. on recognizance, not to be 

regarded, ...... iog 

Bnrety in recognizance may take principal and scixrender 

him, --...-. 106 

Fiooeedings of court, Ao. to whom siixrander ia made^ 106 

FZHXB OH JtJBOBS, 'WZTinflgES, fto.— 

FinsB on Jurors sommoned on inquests, - - . 107 

Ko fine imposed, unless party present, or has failed to appear 
on seryioe of a rule, . - . . - 107 

FB00E8S, OBDEBS AND DEOBEES— 

Officers and others refusing to execute or aid in executing pro- 



287 
To be sont by deiks through the mail, . - - 195 

Postage to be paid, 195 

In prosecutions for certain offences against public policy or tax 

laws, how process to issue and to be proceeded with, 196, 197 

In prosecutions for misdemeanors, . - - - 198 

Judgment of outiawxy, . - - . . 199, 200 

Process acainst corporations, .... 200 

How oertified, paid and taxed in costs, ... 200 

Bee iaJOe ItuUetm&nt in* Other AeetuaUan, ... 174-200 

PBOOLAlfATION— 

Of sheiiil to grand jury, 112-118 

Of dMciff to jury in case of felony, - -294,296 

PBOSECUnOHS— 

Lfmitation in time for prosecuting, . - - 76,77 

'Where oBodom are to be prosecuted, ... 77-78 

When they are committed without the State, - - 78 

On the boundaries of counties, .... 78 
Where offence committed in one and death ensues in another 

county, .-.---- 78 

Bee Uilb Indietment or Other AoofuatioTi, - - 174-200 
Prosecutions to be by presentment, indictment or information, 174 

limitation of prosecutions; when, where and how name of 

proaeentor to be written, .... 177 

How security for costs may be required of him, > 177 

On failure to give it, prosecution to be dismissed, - 177-178 

When judgment to be given against him for costs, - 178 

FBOSTITUnON— 

Talcing a female child for prostitution, how punished, • 167 

Punishment for prostitution, .... 122-128 

Fine for keeping house of iU-ftane, ... 128 
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PBOVISIONB-- 

Selling muoimd, pnniihed, ..... 230 

Adulteiating thcin or medicines, .... 230 

PUBUOATION— 

Of obscene books, prints, Ac. .... 123-124 

Of process against corporations; how certified, paid and 

taxed in oostSy ...... aoo 

PUBUO BUILDINaS— 

See title SuperiTUendtnt of Public Buildings, 

Bnming, punished, ....-- 215 

Injuries to public buildings, grounds and other property ; how 

punished, ...... 228 

PUBUO OONVETAKOE— 

Punishment of driyer, Ac for bodily injury in, . - 170 

PUBLIO GROUNDS— 

Injury to trees in, or to fences and herbage of, punished, 229 

PUBLIO GUABI>— 

Part stationed at penitentiary ; under whose orders ; their duty, 144 

Detail from, to guard prisoners on public grounds, - 144 

PUBUO HEALTH— 

Oifences against, -..--. 280 

PUKISHMBNTS— 

As to genersl provisions, see title Crimes and PuniskmenUf 7^-88 
As to particular cases, see title for each oifence. 

KAOE-FEELD— 

As to gaming at, - - - - -^ - 245 

EAFFLES— 

Prohibited, 249-250 

PE- 

Hurder in committing or attempting to commit, . - 154-155 

Of a child ; how punished, - - . - . 166 

Of a female, ------- I66 

Breaking or entering house or yessel wich intent to commit 

rape, - - - - - - - 217-218 

BEBELUOK— 

Sentence of death, when, - - . - • 828 

EEOEIVINO STOLEN GOODS— 

When deemed larceny, .... - 228 
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BEOOGKIZANGES— paox. 

To keep the peace, . - . . . 206-207,209 

PiooeedingB thereon, ..... 207 

Person giuspeoted of retailing liqnors withont license ; what 

ddne with him, . - . i - . 208 

Certified by justices to clerk of court, - - - G6 

^hen discharged, to be also certified, - . . 66 

Becognizance for bail, ..... 102 

• When and how recognizances shall be taken ; their condition, 102 

For insane, minor, slave or married woman, - - 103 

When taken out of court, - - ... « 108-104 

Where to be sent, . ..... 104 

Where default recorded, and process thereupon, - - 104 
Surety discharged on payment into court, . - . 105 
How penalty remitted in whole or in part, - - . 105 
Defect of form in action, &o, on recognizance, not to be re- 
garded, ------- 106 

Surety in recognizance may take principal and surrender him, 106 

Proceedings of court to whom surrender is made, - 106 

BECORDS— 

Erasing, altering, secreting or destroying records, - 288 

Stealing or secreting records, .... 289 

RELIGION— 

What done with person who disturbs an assembly met for wor- 
ship, . , . . , ... 126 
Sabbath-breaking punished, 4 . • . 125 
When fine is not incurred, ..... 125 

BESGUE— 

Punishment for rescue or to rescue from jail or custody, . 286-287 

For refusing to assist officer in case of rescue, . . 287 

RIOTS AND ROUTS— 

Riot, rout and unlawful assembly suppressed, • . 127-128 

White person arrested therefor commited or bailed, • 128 

Penalty on justice failing in duty, .... 129 

On a person disobeying his order to disperse, . • 129 
Justices and persons acting under their orders, guiltless, if a 

person be killed, ..... 129 

If either of them killed, all engaged in the assembly guilly, 129 

Rioter, when dwelling-house injured, and when not, • 129-180 

ROBBERY— 

Punishment of, . • ^ . . . 165 

Murder in committing or attempting to commit, . . 154-155 

Breaking or entering house or yessel with intent to commit, 217-218 

SABBATH-BBEAEIKa— 

Fine therefor, ...... 125 

Exception as to the mail and the Jews, - . • 125 

Intemiption of rcdigious woxBhip, . . • • 126 
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SKlfiOH WABBAIHB— »Aa& 

How, wlieii and for irbai thing! sMXoh wsmmt to i«n», 257-258, 259 

How wwnnt directed, 259 

What to oammand, . . 2S9-260 

What to be done on Beiznre of property, 260 

SBOBBTING A GHHiD^ 

Pmuahment tlieief or, ..... 



In criminal oases; movisons as to, • 81-<88^ 907-^16 

Writ of enor to jnogment suspending sentence, . 321 
Sentence of death, when to bcf execution tiiersof; how- 

certiiied, ..••«. 823 

Exception as to insurrection or rebellion, • . • 823 

When may be pxivate, . . • • • 824 

Who mi^ be present, • . . • • 824 

Sentence of confinement in the penitentiazy, 825 

Becord to be transmitted to saperintendent of penitentiazy, 825 
Bnles as to employment of goazds to conyey prisonera to 

penitentiary, ..,.•• 826 

Oi&cer and guard to be privileged from arrest, • 826 

How sentence of imprisonment nntil payment of a fine to 

be execnted, ....•• 326 

How persons released who are imprisoned for fines, 326 

Fieri fhdas may be issaed, . • • 328^27 

* • 

BSPULTUBE— 

Lent f or Tiolation of , . . • • 125 



BHOOnKCh- 

With intent to kiU. maim, ftc how pvnahedf . « 163 
footing hi committing or attempthig a felony, how pun- 
ish^ 164 

Shooting in a pUioe of public resort, how punished, . 165 

When jury may find aooosed gulty of Ishs oifenoet- 811 

SIMPLE LABOENT— 

See tide Lvntny^ and • . . • 217-224 

SLAVES— 

Stealing a slaye, how punished, .... 222 

All acts relating to slaTes and dareiy repealed, . . 256fi«l«. 

STABBXNG^ 

• 

With intent to kill, maim, &c., how punished, . • 168 

In committing or attempting to commit a felony, how pun- 
ished, ....... 164 

STABVING— 

Murder by, how punished, . . • • . 154-155 



msBX. 
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Of bank not68» writiBfiB or books of Aoeomty 
How yalne thereof estunated, 
See title Larceny ^ and 
Stealing and Beozeting a obild. 
Stealing a daye, • , 

Stealing or seozeting reeoidfl, poniahedt 



STOLEN aOODS— 

Buying or reoeiTing, or aidingin ocmeealing, howponlahed, 

8Tin)ENTS— 

Crediting of, contrary to law, how punished, 

SUBOBNATIOK OF PEBJX7BT— 

What onflleient indictment, • • 

> SUICIDE— 

Not to work cormption of blood, . , • . 

SUSPICIOUS PEBS02ffB-. 

Power to ap^ehend, • • • 



SWEABINCh- 

Profane swearing lined, • • 

^THBEATENINGh- 

To extort money or peeoniaiy benefit, 
- Obstroeting justice by threats or foroe, 

What done with persona threatening to kill or injnre 
other, ...... 



TBEASON— 

Defined ; how prored and punished. 
Of misprision of treason, ..... 
Attempting or instigating others to establish nrsuped gov« 
ernmeut, •••*.. 



219-222 
222 

2X7-222 
222 
222 
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74 



209 



125 



185 
242 

207 



262-264 
264 

265 



Certain trespasnon declared misdemeanorst 
TBIAIi— 

BsrOBB JUBTXi 



Justice may adjoom trial; when accused in such 

eonunitted; when recognised, 
What done on failure to appear, . 
If committed, how. 
How bron^t before Justice, 
How iritnesa examined, » 



227-228 



64 
64 
64 
64 
64 
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TRIAL— BiffOKB JvmoEB-^Continued. paoi. 

Aoooaed may hare oonnael, • . . • 64 

When testimony rednoed to writing and signed, • 65 

When to discharge aooQsed, . . • • 65-68 

What to do when there is snfficient oanse to chai^ him, 66 

Beoognisanoes certified to clerk of the oomt» • • 66 

Jnstloe may associate other justices with him, • • 66-^7 
Party committed for misdemeanor in certain cases to be 
discharged. 



67 
67 

278-274 
274-275 
275-276 



When and to whom order discharging recognizance or 
saperseding commitment to be retomed, • • 

Bxrou CouBT — 

Where trial for felony to be, . 

When to be, .• • • . • • 

Priyilegee of accused, ..... 

Allowed oonnsd, copy of indictment and list of jurors, 275-276 

To be present at trial, . , * . . 276 

What done if he will not plead and answer, and do not 

confess, •.•.... 276-277 

How jury sommoned, . • • • . 277 

Their qnaliflcations, • . , . . 277 

Fined for not attending, . . . . • 278 
Other yenire, when not tried at first tenn, or^comi sees 

canse, ....... 279 

Challenges for Oommonwealth, .... 279 

Certain opinions disqualify in certain oases, • • . 292 

How challenges tried, ..... 27^280 

How janel completed, ..... 292-Jl 

Accused has no peremptory challenge, bat may strike off 

names, ....... 293 

When jurors summoned from another county ; pay of the 

jnrr, ...•••• 297 

Jury kept together, to be boarded, . 298-^02 

New juror sworn in place of one disabled, • . 802 

ScTend indicted jointly, how tried, . . 808 

Single yenire for all, • • • . . 808 

How they may jointly strike names from panel, . 808 
Venire summoned for all may be used for one, and seyeral 

yenire facias for each of others, • . . 808 
Insane not to be tried, ..... 804 
Proceedings relatiye to insane, .... 804-305 
How yenue may be changed, . . • • 306 
Proceedings thereon, ..... 806-307 
When judffe cannot sit on trial; proceedings thereon, . 807 
When yerdict finds accused guilty only in part, . . 808 
^ What jury to find on indictment for murder, . . 809-310 
If guilt confessed, duty of court, . . . 310 
In what cases jury may find accused guilty of offence of in- 
ferior degree to that charged, .... 811 
Effect thereof and proceedings thereon, • . . 811, 812 
When one count good and others faulty, . . . 312 
When jury agree as to some and disagree as to others of the 

accused, .... . . 813-814 

Within what time a charge of felony must be tried, . 815 
Bee title Proceedings in Criminal Cases. 

UNBOBN CHILD— 

Destroying, how punished, ..... 162 
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UKOHABTERED BANKS— 

Members of tmohfirtered ban^ and persons issning, passing 

or reoeiying notes for oircniation, punished, • . 251 
Also those bringing into State for oiromation notes nnder five 

dollars, ....... 251 

Fine for issuing notes under five dollars, • • 252 

Who deemed issuer, . . . . • . 252 

How fine recoverable, • • . • . 252 

To whom iOne is payable ; eyldence required, . . 252 

Private action given, . . . . . 252 

Penalties cummatiye, ..... 252 

Act applicable to scrip as well as notes, • . • 252-253 

Previous provisions remedial, . • . . 258 

Attorney's fee under them, ..... 253 

unIawful ASSEMBLINC}— 

How suppressed, ...... 127 

White person arrested therefor, committed or bailed, . 128 
Penalty on justice ffuling to discharge his duty, . . . 129 

On a person disobeying ms order to disperse, . • 129 
Justices and persons acting under their orders guiltless, if a 

person be lolled, ..... 129 

If either of them killed, all engaged in the assembly gulltv, * 129 
Punishment of rioter, when dwelmig-house injured, and when 

not, . ' • • . • . . 129-130 



UNWHOLESOME PBOVISIONS— 

Punishment for selling, . . . * 

Adulterating them, .... 

VENUE— 

How may be changed, . . • , 

Proceedings thereon, . • • . 

When judge cannot ait on trial, what proceedings. 



230 
230 



806 

306-307 

307 



VERDICT— 

When judgment in criminal case, after verdict, not to be ar- 
rested or reversed, ..... 185 

What done with person indicted of felony, when acquitted of 

part and convicted of part, . . • • 308 

What done where several counts, some of which are faulty, 812 

When two or more are tried jointly, and jury agree only as to 

part of them, what verdict, .... 313-314 

Form of verdict in case felony, .... 295-296 

VESSELS— 

Burning, punished, ...... 216 

Entering wUh intent to commit robbery, rape or murder, 217-218 

Same act, with intent to commit larceny, . . 218 

Punishment for destroying, . . • . . 227 



VOLUNTARY MANSLAUGHTEB— 
How punished. 



160 
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WABBAITT— 

7onn of bfflioh wsnsati • • • . • 

WATERING FLAOES— 

Ooaiflerfator of peaoe at saoii plftOM, how appointed, 

His Jurisdiction, .••..• 

HiB power to make and publish gegnlatjong, 

His tezin of offiooi ••••«• 

VioUtion of his zejgialatioDS, oanse for binding tokeep the peace,. 

PoUoeman to be i^tpointed, ..... 

His power same as oonstable, ezeept as to oiTil prooeas, . 

Oaths of ooDserTator and poHoeman, 

WEAPONS- 



_ oonoealed weapons, • 

What done with white pezson who goes anned, 

WHIPPINCfr— 

When penon may be punished with attipea^ 



193 



210 
210 
210 
210 
211 
211 
211 
211 



180 
207 



219 



Punishment for destroying or oonoealing, • 
WITNESSES^ 

• 

How sommoned before coroner, % 

How compiled to attend. 

Witnesses to be recognised, . 

Before jnatices, how examined. 

When testimony reduced to writing and signed, 

Their pay in criminal cases. 

Attendance and mUeage, 

Summons for them in criminal cases, 

Penalty for not attending, . 

Who competent witnesses against conyiots in penitentiaiy, 

Kegroes not to be witnesses against white connots, 



224 
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71 
64 

6S 



269 
101 
101-102 
158 
158 



WOUNDING— 

With intent to kill, dco., how punished, • • • 

In committing or attempting a felony, 

On indicting for malicious wounding with intent to kill, what 

accused may be found guity of , 
Punishment of couTict in penitentiaxy for wounding officer ov 

guard, 

■ - 

WBITS OF ERBOB— 



168 
164 

811 

149 



How execution of sentence of death, or confinement in 
penitentiaiy, suspended to giye tima for application for 

writ, 819 

How they are awarded, . . . • • 821 

How execution of sentence in other criminal cases is post- 
poned, . . ... . • . 819-390 

When it lies, ••..... 320 

When to op<«rate as a sapersedeas ; judgment thereon, 821 



